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WILLIAMS MULLEN Enail Scoaned
':PMCopy

January 18, 2018 RECEIVED

Ethan R Ware, Esquire
Direct Dial: 803.567.4610
eware@wilamsmullen.com

VIA U.S. Mail \
Matthew Huyser JAN 22 2018
On-Scene Coordinator STE

United States Environmental Protection Agency ASSESSMENT,
61 Forsyth Street gg,ﬁ“"m"" &

Atlanta, Georgia 30303

Re:  Notice of Administrative Settlement Agreement and Order on
Consent for Removal Action
Burlington Industries Cheraw Site,
CERCLA Docket No. 04-2017-3759 (October 23, 2017)

Dear Mr. Huyser:

Pursuant to Paragraph 49 of the above-referenced settlement, please find
enclosed a certified copy of the Notice of Administrative Settiement Agreement and Order
on Consent for Removal Action for the above referenced site, which was recorded at the
Chesterfield County Register of Deeds on January 16, 2018. Please feel free to call if
you have questions.

Sincerely,
Williams Mullen

ELrtbraw 17, 10

Ethan R. Ware

cc (w/o enclosures); Greg Luetscher, Esq.
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FAYE WILLIAMS HEGISTLH OF
Oi-16-20018 At 1131432351 an.

Sg%n;entiuﬁiﬂ qugwnggﬂ :
NOTICE OF ADMINISTRATIVE SETTLEMENT
AGREEMENT AND ORDER ON CONSENT FOR REMOVAL ACTION

NOTICE IS HEREBY GIVEN by Highland Industries, Inc. that potentially responsible parties
have entered into an Administrative Settlement Agreement and Order on Consent for Removal
Action with the United States Environmental Protection Agency, effective October 23, 2017, as
provided by Sections 104, 106(a), 107, and 122 of CERCLA, 42 U.S.C. §§ 9604, 9606(a), 9607,
9022 as amended and relating to the environmental conditions at the Burlington Industries Cheraw
Site (“Site”), Cheraw, Chesterfield County, South Carolina, CERCLA Docket No. 04-2017-3759,
The Affected Property herein described is part of, or related, to the Site. EPA selected a removal
action for the Site and the Adminigtrative Settlement Agreement and Order on Consent for
Removal Action requires implementation of that removal action, The Administrative Settlement
Agreement and Order on Consent for Removal Action requires propcrty owners of Affected
Properties record this Notice on the property record. - O |1

DESCRIPTION OF AFFECTED PROPERTY
(1) For reference see TMS No: 258-014-004-001: CHESTEREIELD

ALL that certain piece, parcel or tract of land lying and being situate on S.C. Highway #9 in the.
Town of Cheraw, County of Chesterfield, State of South Carolina, measuring and containing 51,75,
acres, shown and delineated on a map of property of Burlington Industries, Inc. made February Z,
1988 by J.H. Whitley, P.E. & L.S., and recorded in the Office of the Clerk of Court for Chesterfield
County in Plat Book 36 at page 160, and being more particularly described as follows: Beginning
at an iron located 485 feet from West Greene Street at the northern edge of the right-of-way of
S.C. Highway #9, the Southeastern corner of the property being described, and running thence
North 69°44° West a distance of 1799.1 feet to an iron; thence North 41 °24’ East a distance of
747.0 feet to a concrete marker; thence North 31°15° East a distance of 175.6 feet to an iron;
thence North 42 °30° East a distance of 168.2 feet to an iron; thence North 73 °05° East a distance
of 300.0 feet to an iron; thence North 49 ° 14’ East a distance of 336.0 feet to an iron; thence South
69°44° East a distance of 1031.0 feet to an iron; thence South 20°16” West a distance of 1500.0
feet to an iron, the point of beginning, all of which will more fully appear by reference to the
above-mentioned plat which is incorporated herein and made a part and parcel hereof by reference.

SAVING, EXCEPTING AND RESERVING from the within described property the following:
(a) ALL that certain piece, parcel or tract of land lying and being in the Town of Cheraw,
Chesterfield County, State of South Carolina, not designated as the northwest portion of the
Highland Plant in the definition of “Site” in Paragraph 8 of the Administrative Settlement
Agreement and Order on Consent for Removal Action, a portion of that parcel designated as BIC
Highland Plant on those certain Appendices A and B to the Administrative Settlement Agreement
and Order on Consent for Removal Action, attached hereto and incorporated herein;

This being a portion of the property conveyed to Highland Industries, Inc. by Burlington Industries,
Inc. by Deed dated March 16, 1988 and recorded March 21, 1988 in Deed Book 306, pages 117-
120, in the Office of the Clerk of Court of Chesterfield County, South Carolina.

BEEDS

911



In witness whereof,

HIGI—ILAND INDUSTRIES, INC

,»-;:»
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The foregoing instrument was acknowledged before me by its Maker.

SWORN and subscribed to before me
This _ Ja:,f of Jgpmrasry , 2018

’WM\- ; M oy o
Motary Public for 5 o %7% c/ Qfo_//r“//ﬁ
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION [V

IN THE MATTER OF:
CERCLA Docket No. 04-2017-3759

The Burlington Industries Cheraw Site,
Cheraw, Chesterfield County,
South Carolina

Highlatid Industries, Inc,,

Respondant

ADMINISTRATIVE SETTLEMENT
AGREEMENT AND ORDER ON
CONSENT FOR REMOVAL ACTIONS

Proceeding Under Sections 104, 106(a),
107 and 122 of the Comprehensive
Environmental Responsge, Compensation,
and Liability Act, 42 U.S,C. §§ 9604,
9606(a), 9607 and 9622
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L JURISDICTION AND GENERAL PROVISIONS

1 This Administrative Settlement Agresment and Order on Consent (“Settlement™)
is enterad into voluntasily by the United States Environmental Protection Agency (EPA) and
Highland Industries, Inc, (“Respondent™). This Settlement provides for the performance of a
renioval action by Respondent and the payment of certain response costs incurred by the United
States at or in connection with the “Burlington Industries Cheraw Site” (the “Site”) generally
located at 650 Chesterfield Highway, of Cheraw, Chesterfield County, South Carolina.

2 This Settlement is issued under the authorlty vested in the President of the United
States by Sections 104, 106{a), 107, and 122 of the Comprehensive Environmental Response,
Componsation, and Liability Act of 1980, 42 U.8.C. §§ 9604, 9606(a), 9607 and 9622
(CERCLA). This authority was delegated to the Administrator of EPA on January 23, 1987, by
Executive Order 12580, 52 Fed. Reg, 2923 (Jan. 29, 1987), and further delegated to Regional
Administrators by EPA Delegation Nos. 14-14-C (Administrative Actions Through Consent
Orders, Apr. 15, 1994) and 14-14-D (Cost Recovery Non-Judicial Agrecments and
Administrative Consent Orders, May 11, 1994), This authority was further redelegated by the
Regiona! Administrator of EPA Region 4 to the Chief of the Emergency Response, Removal, and
Ptevention Branch by Regional Delegation 14-14-A (Determinations of Imminent and
Substantial Endangerment), to the Chiefs of the Emergency Response, Removal, and Prevention
Branch and the Superfund Enforcement and Community Engagement Branch by Regional
Delegation 14-14-C (Administrative Actions through Consent Orders), and to the Chief of the
Superfund Enforcement and Community Engagerent Branch by Regional Delegation 14-14-D
(Cost Recovery Non-Judicial Agreements and Administrative Consent Orders).

3 EPA has notified the State of South Carolina (the “State”) of this action pursuant
to Section 106(a) of CERCLA, 42 U.S.C. § 9606(a).

4, EPA and Respondent recognize that this Settlement has been negotiated in good
faith and that the actions undertaken by Respondent in accordance with this Settlement do not
constitute an admission of any liability, Respondent does not admit, and retains the right to
controvert in any subsequent proceedings other than proceedings to implement or enforce this
Settlement, the validity of the findings of facts, conclusions of faw, and determinations in
Sections IV (EPA’s Findings of Fact) and V (EPA's Conclusions of Law and Determinations) of
this Settlement, Respondent agrees to comply with and be bound by the terms of this Settlement
and further agrees that it will not contest this Setilement or itsterms.

1. PARTIES BOUND

5. This Settlement is binding upon EPA and upon Respondent and its successors,

and assigns. Any change in ownership or corporate status of Respondent including, but not

limited to, any transfer of assets or real or personal property shall not alter Respondent's

responsibilities under this Settlement.

1t certifies that he or she is fully

6. The undersigned representative of Responder
lement and to execute and logally

authorized to enter into the terms and conditions of this Sett
bind Respondent to this Settlement,

S
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7 Respondent shall provide a copy of this Settlement to each contractor hired by
Respondentto perform the Work required by this Settlement and to each person representing
Respondent with respect Lo the Site or the Work, and shall condition all contracts entered into
hereunder upon pecformance of the Work in conformity with the terms of this Seltlement.
Responderst ot its contractors shall provide written notice of the Setiletment to all subcontractors
hired to perform any portion of the Work required by this Settlement. Respondent shell
nonetheless be responsible for ensuring that its contractors and subcontractors perform the
Work in accordance with the terms of this Settlement,

M. DEFINITIONS

8 Unless otherwise expressly provided in this Settlement, terms used in this
Settlement that are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meaning assigned to them in CERCLA or in such regulations, Whenever terms listed
helow are used in this Sctilement or its attached appendices, the following definitions shall

apply forthe purposes of this settloment:

“Action Memorandum-Enforcement” shall mean the EPA Enforcement Actioxll
Memorandum relating to the Site dated September 20, 2017, by the Regional Administrator,
EPA Region 4, or his/her delegate, and all attachments thereto.

“Affected Properyy” shall mean all real property at the Site.

“CERCLA" shall mean the Comprehensive Environmental Response, Compensation,
and Liability Act, 42 U.S.C. §§ 9601-9675.

“Day” or “day” shall mean a calendar day. In computing any period of time under this
Settiement, where the last day would fall on a Saturday, Sunday, or federal or State holiday, the
period shall run until the close of business of the next working day.

“Effective Date” shall mean the effective date of this Settlement as provided in Section
XXX (Effective Dote).

“EPA” shall mean the United States Environmental Protection Agency and its successor
departments, agencies, or instrumentalities.

“EPA Hazardous Substance Superfind” shall mean the Hazardous Substance Superfund
established by the Intornal Revenue Code, 26 U.8.C, § 9507

“Future Response Costs” shall mean all costs not inconsistent with the National
Contingency Plan, including, but not limited to, direct and indirect costs that the Unite_d States
incurs in reviewing or developing deliverables submitted pursuant to this Settlement, in
overseeing implementation of the Work, or otherwise implementing, overseeing, or enforcing
this Settiement, including but not limited to, payroll costs, coniractor Costs, travel costs,
Iaboratory costs, the costs incurred pursuant to Section IX (Properly Reguirements) (including,
but ot limited to, cost of attormey time and any monies paid to scoure or enforce access, of
tand, water, or other resource use restrictions, including, but not limited to, the amount of
just compensation), Section X111 (Fmergency Response and Noftification of Releases),

4
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Paragraph 90 (Work Takeover), Patagraph 114 (Access fo Financial Assuranve), commaunity
involvement (ineluding, but not limited to, the costs of any technical assislance grant under
Section 117(e) of CERCLA, 42 U.S.C. § 9617(¢e), Section XV (Dispue Resolution), and all

litigation costs.

“Muckleberry Park” shal) mean the public park located on Huckleborry Drive, owned
by the Town of Cheraw, Souta Carolina, Parcel ID Number 258 008 005 002, as depicted in the

map attached herewith as Appendix B.

“Intorest” shall mean intersst at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, campounded annually on
October 1 of each year, in accordance with 42 U.8.C. § 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues, The rate of interest is subject lo change

on Qctober | of each year. Rates are available online at
hip:/Awaew vpigoviacTopaue/finstatement/superfund/int_rate htm

“National Contingency Plan" or “NCP” shall mean the National Qil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA,
42U.8.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments therato.

“Non-Settling Owner” for purposes of Section IX (Property Requirements) shall mean
any person, other than Respondent, that ewns or controls any Affected Property. The clause
“Non-Seiiling Owner's Affected Proper(y” mesns Aflected Properly owted or controlled by a

Non-Settling Owner.

“Chener Respondent” shall mean Respondent Highland Industries, Inc, The clause
“Owner Respondent 's Affected Property” means Affected Property owned or controlled by

Qwmer Raspondent,

“Paragrapli” shall mean a portion of this Settlement identified by an Arabic numeral or
an upper or lower case letter.

“Parties™ shall mean EPA and Respondent.

«post-Removal Site Control” shall mean actions necessary to ensure the effectiveness
and integrity of the removal action Lo be performed by Respondent pursuant to this Settlement
“Policy on Management of Post-

consistent with Sections 300.415(/) and 300.5 of the NCP and
Remova! Site Control” (OSWER Directive No. $360.2-02, Dec. 3, 1990).

“RCRA” shall mean the Solid Waste Disposal Act, 42 US.C. §§ 6901-6992 (also known
as the Resource Conservation and Recovery Act).

"Regidential Properties " shall mean those properties fronting Pecan Drive with the
following Parce] ID Numbers: 258 014 003 008, 258 014 003 009, 258 014 003 010, 258 014
003 011, 258 014 003 012, 258 014 003 013, 258 014 003 022, 258 014 003 015, 258 al4 003
016, 258 014 003 017, 258 014 003 018, 258 014 003 019, 258 014 003 020, and 258 014 Q03
021, and shall mean thoss properties fronting Robin Hood Drive with the following Parcel 1D
Numbers: 258 014 004 022, 258 014 0440 012, 258 014 0440 011, 258 014 0440 010, 238 014

5




0440 009, and 258 014 044 019 as depicted on a map attached herewith as Appendix A,

“Respondent” shall mean Highland Industries, Inc.

“SCDHEC™ shall mean the South Carolina Department of Health and Environmental
Control and any successor depastments or agencies of the State.

“Section” shall mean a portion of this Settiement identified by 2 Roman numeral.

“Setrlemend” shall mean this Administrative Settlernent Agreement and Order' on Consent
and all appendicas attached hereto and listed in Section XX VIH (Integration/Appendices). In the
event of conflict between this Settlement and any appendix, this Settlement shall control.

“Site" shall mean the Burlingion Industries Cheraw Superfund Site, located i Cheraw,
Chesterfield County, South Carolina that includes the northwest portion of Highland Plant,
located at 650 Chesterfield Highway, the Residential Properties, Huckleberry Park, the Town
Lot, and the Western Ditch, which flows into an unnamed intermittent creek, and the yar%ous
other properties situated along and including the roughly three and two tenths (3.2) mile-long
drainage corridor beginning at the unnamed intesmittent creek, which flows into wetlands and
flows in an easterly direction to Wilson Branch, which flows in a northeasterly direction for
abou( ane half (0.5) mile to Huckleberry Branch, which then flows east/southeast for about one
and ane half (1.5) miles, and flows into the Greal Pee Dee River, and the areal extent qf
contamination. The Site is depicted generally on the map attached herewith as Appendix B,

“Stare" shall mean the State of South Carolina.

“Jown Lot" shall mean property located on Jersey Street, Cheraw, South Carolina, north
of Long Middle School that is owned by the Town of Cheraw, South Carolm_n, Parcel ID
Number 258 015 003 003, depicted on the map attached herewith as Appendix B.

“Pransfer” shall mean to sell, assign, convey, lease, mortgage, or grant a security
interest in, or where used as a noun, a salg, assignment, conveyance, or other disposition of any
interest by operation of law or otherwise.

“United States” shall mean 1he United States of America and each department, agency,
and instrumentality of the United States, including EPA.

“Waste Maiterial” shall mean (2) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C, § 9601{14): {b) any pollutant or contaminant under Section 101(33) of
CERCLA, 42 U.8.C. § 9601(33); {c) any “solid waste” under Section 1004(27) of RCRA 42
U.8.C. § 6903(27); and {d) any “hazardous material” under Section 44-56-3 10(B) of the South
Carolina Hazardous Waste Management Act,

“Western Ditch” shalt mean 2 drainage ditch that originates at 34.69700610 degrees’
north latitude and. 79.91551837 degrees’ west Jongitude and flows downgradient in northerly
direction for about one thousand nine hundred (1,900) feet where it approaches the northeastern
comaer of Parcel 11D Number 258 014 003 02] and meets an casterly-flowing unnamed
infermittent creek ut approximately 34.70098479 degrees™ notth latitude and 79.91238320
degrees’ west longitude, The Western Ditch is located partially on and partially adjacent to the

6
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western boundary of the Highland Plant, located at 650 Chesterfield Road, Cheraw, South
Carolina, and is also located partially on and adjacent to seventeen (17) residential properties
fronting Pecan Drive, in Cheraw, South Carolina with Parcel ID Numbers 258 014 003 006,
258 014 003 014, 258 014 003 007, 258 014 003 008, 258 014 003 009, 258 014 003 010, 258
014 003 011, 258 014 003 012, 258 014 003 013, 258 014 003 022, 258 014 003 015, 258 014
003 016, 258 014 003 017, 258 014 003 018, 258 014 003 019, 258 014 003 020, and 258 014
003 021, and is also located partially on and adjacent to six (6) properties fronting Robin Hood
Drive, Cheraw, South Carolina, with Parcel ID Numbers 258 014 004 019, 258 014 004 009,
258 014 004 010, 258 014 004 01 1, 258 014 004 012, and 258 014 004 022, and includes
mounds of dirt that are situated on and/or adjacent to the Westemn Ditch. The Western Ditch is
depicted on a map included in Appendices A and B and further described in Appendix C,

attachad herewith,

“Work” shall mean all activities and obligations Respondent is required to perform
under this Settlement, except those required by Section XI (Record Retention).

IV. EPA’S FINDINGS OF FACT

9. Respondent Highland Industries, Inc. is a Delaware corporation doing business
at 650 Chesterfield Highway, Cheraw, South Carolina.

10, 'The Site, which lies within & sub-basin of the Great Pee Dee River in Cheraw,
Chesterfield, County, South Carolina, includes the north west portion of the Highiand Plant,
located at 650 Chesterfield Road in Cheraw, South Carolina, the Residential Propariies,
Huckieberry Park, the Town Lot, and the Western Ditch, which flows into an unnamed
intermittent creek, and the various other properties situaled along and including the roughly
three and two tenths (3.2) mile-long drainage corridor beginning at the unnamed intermittent
cresk, which flows into wetlands and flows in an easterly direction to Wilson Branch, which
flows in a northeasterly direction for about one haif (0.5) mile to Huckleberry Branch, which
then flows east/southeast for about one and one half (1.5) miles, and flows into the Gireat Pee
Dee River and the areal extent of contamination,

1, Several ponds are located along the surface water pathway near the intersection
of the unnamed intermittent oreek and Wilson Branch, The extent to which Wilson Branch may

interact with these ponds has not yet been fully documented, Nevertheless, a tributary of Wilson

Branch is know to flow directly through at least one of the ponds and portions of the surface
water pathway from Wilson Branch are interspersed with wetiands. Further downstream beyond
the ponds is Huckleberry Park, which is situated adjacent to Wilson Branch, Records indicate
that the entire drainage cotridor from the Western Ditch miay have historically experienced
flooding, particularly in the Huckleberry Park area along Wilson Branch and at many of the
estimated 344 residences located within one hundred (100) yards of the corrider.

12, Beginning in the 1960s, Burlington Industries, Inc. (Burlinglon) operated a plant
kiown as the James Fabrics Plant #0154 (James Fabrics Plant), located at 650 Chesterfield
Road, Cheraw, South Carolina, that was part of its Industrial Fabrics Division, The James
Fabrics Plant manufactured woven commercial fiberglass and industrial fabrics. In March 1970,
the Chesterfield County Health Department received complaints concerning the discharge of
wastes from the James Fabric Plant into an open ditch, An inspection by the State Board of

7
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Health on March 10, 1970, confirmud that Butlington was discharging “a green fluid from the
James Fabrics plant” into an open ditch, which is presumed to be thi: Western Ditch.

13, By March 1970, records indicate that Burlington’s James Fabrics Plant had
established a system whereby liquid wastes from its dyeing operation were piped to a clarifier
behind the main building, From there, tighter liquids were pumped into the town's sewer
system and the remainder of the waste then pumped to a series of six (6) nearby settling ponds
(a/k/a “drying beds™) located on & parcel of land owned by Butlington that was close lo the
James Fabrics Plant. The solid dye wastes which remained suspended in the liquids were
expected 1o settle-out in these ponds; at the time, il was presumed that the liquid wastes would
then either be absorbed into the soil or simply evaporate. Ultimately, Burlington excavated the
residues of the solidified dye waste from the drying beds and {ransportad it to the local county

landfill,

4, InMarch 1988, Respondent purchased 51.7 acres of the property located at 650
Chesterfield Road, Cheraw, South Carotina from Burlington that included what was then the
James Fabrics Plant (the “Highland Plant™) and began operating a textile manufacturing plant,
Respondent did not nequire the portion of the property Burlington used for the drying beds.
Instead, Burlington retained ownership of the property on which the diying beds were located.

5. In 1989, Butlington excavated the remainder of the solidified studge from the
drying beds and sent the waste to a local landfill. The excavated material was sampled and
shown to have not been a characteristic hazardous waste based on toxicity, but no samples were

analyzed for PCBs.

16, In 1990, Burlington sold the property on which the drying-beds were located and
several other newrby parcels of land o a developer who subsequently subdivided the property
into twenty (20) farge lots; to date, eleven (1) residences have been constructed on thege
parcels. Some of these parcels are included among the Residential Properties that are within the

Site.

17 In October 2015, a resident contacted SCDHEC to inquire about what the
resident described as “an unidentified wastewater unit,” The resident’s inquiry led to an .
investigation which revealed that the area in uestion was the parcel of Jand upon which the six

(6) aforementioned former drying beds had been located.

18, An expanded investigation by SCDHEC found several pieces of a “dark green or
dark-gray rubbery material” of various sizes in or near the area of the former drying beds. An
analysis of the soil and sediment samptes SCDHEC collected revealed that these media
contained polyohlorinated biphenyls (PCB) Aroclor 1248 in concentrations ranging from 300
pg/ke (i.e., parts per billion, or “ppb™) up to about 14,000 ppb, which is equivalent to 14.0 parts
per million (ppm). The EPA Region 4 Regional Screening leve! (“RSL”) for PCB Aroclor 1248
is 230 ppb, which is equivalent to 0.23 ppm.

19, In August 2016, SCDHEC initiated a Site Inspection designed to more fully
characterize the scope and extent of the PCB contamination. Additional samples of surface and
subsurface soil were collected from around the former drying beds, in the yards of residences
fronting Pecan Drive and Robin Hood Drive, and at the Highland Plant; sediment samples were

8
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also collected from the Western Ditch and the associated system of downstream creeks.

vel (“RSL") for PCB Aroclor 1254 is

20.  The EPA Region 4 Regional Screening Le
for PBC Aroclor 1248 is 230 ppb,

240 ppb, which is equivalent to 0.24 ppm, whilo the RSL

which is the equivalent to 0.23 ppm. For total PCBs, the preliminary “cleanup critetia,
concentration” is 1 mg/kg (i.e., 1 ppm}.

21 Analysis of soil samples collected from the northwestern comer of the Highland
Plant revesled PCB Aroclor 1248 at concentrations as high as 1,500 ppm and PCB Aroclor
1254 at concentrations as high as 1,300 ppm.

2 Analysis of samples of sediments collected from the Westem Ditch, located on
or adjacent to the Highland Plant, revealed concentrations of PCB Aroclor 1248 at 1,900 ppm
and PCB Aroclor 1254 at 880 ppm. For all the soil samples collected from the Highland Plant,
concentrations of both PCB Aroclors were found to be highest at the western property boundary
near the Westem Ditch and generally within about one hundred fifty (1 50) feet of the ditch.
Contamination in: the sediment samples taken from the Wester Ditch in that arca were
relatively uniform, with concentrations of both PCB Aroclots tending to be in excess of 10 ppm.

3, At Hucklcberry Park, analysis of soil samples taken from a penerally prassy arca
revealed PCB Aroclor 1248 at a concentration of 1.4 ppm; analysis of soil samples taken from
under swing sets at the park revealed concentrations of PCB Arcclor 1248 ranging from 5.2
ppm {o 16 ppm and PCB Aroclor 1254 ranging from 4.7 ppm to 13 ppm. In light of these duata,
the Town of Cheraw removed the swings and officially closed Huckleberry Park to the public.

ated as part of a town storm water project located on the

p.: An analysis of soil excav
i oxcess of 10 ppim.

Town Lot revealed concentrations of PCB Aroclor 1248 and Aroclor 1254
25 The analysis of soil samples collected from the yards of residences located on
parcels in the Pecan Drive community bordering the Western Di tch, including the Residential
Properties fronting Pecan Drive, revealed elevated concentrations of PCBs. Soil samples fromat
least six (6) of these residential parcels were found to contain concentrations of PCB Aroclor
1248 or PCB Aroclor 1254 in excess of 100 ppm; an additional three (3) parcels contained
concentrations exceeding 10 ppm. The analysis of one (1) soil sample taken from 2 residential
yard fronting Pecan Drive revealed concentrations of PCB Aroclor 1248 at 2,100 ppm and PCB

Aroclor 1254 at 1,600 ppm,

2% The analysis of soil samples taken from the yards of two (2) residences fronting
Robin Hood Drive and bordering the easter boundary of the Westem Ditch in the Sherwood
Forest community revealed PCB concentrations above 1 ppm. In addition, small portions of a
“dark gray rubbery material” closely resembling the material that had been observed at or near
the six (6) drying beds were found on parcels of undeveloped residential praperty fronting
Robin Hood Drive in the Sherwood Forest community, Analysis of these “dark gray rubbery
materials” revealed the presence of PCB Aroclor 1248 al concentrations approaching 750 ppm.
The parcels along the Western Ditch fronting Rabin Hood drive where elevated concentrations

of PCBs were found are included among the “Residential Properties.”
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V. EPA’S CONCLUSIONS OF LAW AND DETERMINATIONS

27, Based on the EPA's Findings of Fact set forth above, and the administrative
record, EPA has determined that:

a The Burlington Industries Cheraw Site is a “facility” as defined by
Section 101(9) of CBRCLA, 42 US.C. §9601(9).

‘ b, The contamination found at the Site, as identified in the Findings of Fact
above, includes “hazardous substance(s)" as defined by Section 101(1 4) of CERCLA, 42
U.S.C. § 9601(14),

G Respondent Highland Industries, Inc. is & “person’ as defined by Section
101(21) of CBRCLA, 42 US.C. § 9601(21).

d Respondent Highland Industries, Inc. is a responsible party under Section
107(a) of CERCLA, 42 U.8.C. § 9607(a) and is an “owner " andlor “operator’ of a portion of
the facility as defined by Section 101(20) of CERCLA, 42US.C. § 9601(20), and within the
meaning of Section 107¢a)(1) of CERCLA, 42 US.C. §9607(a)(1).

e The conditions described in the EPA’s Findings of Fact above constitute
an actual or threatened “release” of & hazardous substance from the facility as defined by
Section 101(22) of CERCLA, 42 U.S.C. § 9601 (22).

f EPA determined in the Action Memorandum-Enforcement dated
September 20, 2017, that the conditions at the Site described in paragraphs 18-26 of the EPA’s
Finding of Facts” above, may constitute an imminent and substantia! endangerment to the
public health or welfare or the envitonment because of an actual or threatened release of a
hazardous substance from the facility within the meaning of Section 106(e) of CERCLA, 42

U.S.C. § 9606(2).

_ g The removal action required by this Settlement is necessary to protect the
public health, welfare, or the environment and, if carried out in compliance with the terms of
thig Settiement, will be consistent with the NCP, as provided in Section 300,700(c)(3)(i1) of the

NCP. |
V1. SETTLEMENT AGREEMENT AND ORDER

28 Based upon the EPA’s Findings of Fact, EPA's Conclusions of Law, and
Determinations set forth above, and the administrative record, it is heteby Ordered and Agreed
that Respondent shall comply wath all provisions of this Setilement, inctuding, but not limited
to, all appendices to this Settlement and all documents incorporated by reference into this

Settlement,
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VIL DESIGNATION OF CONTRACTOR, PROJECT CO ORDINATOR,
AND ON-SCENE COORDINATOR

29, Respondents shall retain one or more contractors or subcontractors to perform
the Work and shall notify EPA of the npmes, titles, addresses, telephone numbers, email
addresses, and qualifications of such contractors or subcontractors within twenty (20) days after
the Effective Date. Respondents shall also notify EPA of the names, titles, contact information,
and qualifications of any other contractors or subcontractors retained to perform the Work at
least twenty (20) days prior to commencement of such Work. EPA retains the right to
disapprove of any or all of the contractors and/or subcontractors retained by Respondent and
will notify and provide Respondent with the reason for such disapproval in writing. If FPA
disapproves of a selected contractor or of a subcontractor, Respondent shall retain a different
contractor or subcontractor and shail notify EPA of that contractor’s or subcontractor’s name
and quatifications within ten (10} days afier EPA’s disapproval. With respect to any coniractor,
Respondent shall demonstrate that the proposed contractor demonstrates compliance with
ASQ/ANSI E4:2014 “Quality managemeni systems jor environmental information and
technology programs — Requirements with guidance for use” (American Society for Qual ity,
February 2014), by submitting a copy of the proposed contractor’s Quality Management Plan
(QMP). The QMP should be prepared in accordance with "/iP4 Requirements for Quality
Management Plans (QA/R-2)" (EPA/240/B-D1/002, reissued May 2006) or equivalent
documentation as dotermined by BPA. The qualifications of the persons undertaking the Work
for Respondent shall be subject to EPAs review for verification based on objective aysessment
criteria (e.g., experience, capacity, technical expertise) and that they do not have a conflict of

interest with respect to the project,

30, Within ten (10) days after the Effective Date, Respondents shall designate a
Project Coordinator who shall be responsible for administration of al! actions by Respondent
required by this Setlement and shall submit to EPA the designated Project Coordinstor’s name,
title, address, telephone number, email address, and qualifications. To the preatest extent
possible, the Project Coordinator shall be present on Site or readily available during Site work.
EPA retains the right to disapprove of the designated Project Coordinator who does not meetthe
requirements of Paragraph 29 and will notify and provide Respondent with the reason for such
disapproval in writing, If EPA disapproves of the desi gnated Project Coordinator, Respondent -
shall retain a different Project Coordinator and shall notify EPA of that person’s name, address,
telephone numbet, email address, and qualifications within seven (7) days following EPA’s
disapproval. Notice or communication relating to this Settlement from EPA to Respondent’s
Project Coordinator shall constitute notice or communication to Respondent.

31, EPA has designated Matthew Huyser of the Emergency Response, Removal, and
Prevention Branch, Region 4, as its On-Scene Coordinator (0OSC). EPA and Respondent shall
have the right, subject to Paragraph 30, to change their respective designated OSC or Project
Coordinator. Respondent shall notify EPA fifteen (15) days before such a change is made. The

initial notification by Respondent may be made orally, but shall be promptly followed by a
written natice.

3, The OSC shall be responsible for overseeing Respondent’s implementation of
this Settlement, The OSC shall have the authority vested in an OSC by the NCP, including the

11
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autharily to halt, conduct, or direct any Work required by this Settlement, or to direct any other
remaval action undertaken at the Site, but cannot require Respondent to perform any removal
action not part of the Work set forth in this AOC. Absenco of the OSC from the Site shall not
be cause for stoppage of Work unless specifically directed by theOSC.

VIII. WORK TO BE PERFORMED

33, Respondent shall perform, at a minimum, all actions necessary to implement the
Work set forth below, The actions to be implemented generally include but are not limited to
the following:

& Perform a complete assessment and delineation of surface and
iubsurface soils and sediments to determine the presence of total PCBs above a preliminary
cleanup criteria concentration” of 1 ppm at the following locations:

i The northwest portion of the Highland Plant;
il Huckleberry Park;,

ii, ‘The Western Ditch and the properiy located between the out bank
of the Westemn Ditch and the boundary marker described for each

parcel of property in Appendix C.

b, For the locations described in Paragraph 33(a)(i)-(iii), all sils/sediments
exceeding the preliminary “cleanup criteria concentration” shall be subject ta excavation
and/or dredging to a depth of up-to 24 inches (i.e., two feet) including all vegetation (e.g.,
bushes, shrubs and trees) provided, however, that dismantling of permanent structures will not
also be required, in accordance with the following:

1 Soils/sediments (hat exceed a preliminary “cleanup criteria
concentration” of 25 ppm for total PCBs shell be removed.

i Soils/sediments with a concentration of total PCBs greater than
the preliminary “cleanup criteria conceniration” for total PCBs of
| ppm but less than 25 ppm may be [efl in place provided that
EPA defermines that such location satisflos the definition of “Low
Occupancy Area" set forth at 40 CFR § 761.3.

il Soils/sediments that exceed a preliminary “cleanup criteria
concentration” of | ppm for total PCBs but do not satisfy the
definition of “Low Oceupancy Area” set forth at 40 CFR §761.3

shall be removed,

C Engineered controls will be designed and installed to prevent the transport

of any PCBs from the excavated and/or dredged areas via surface runoff, infiliration, wind,
direct contact, or otherwise, and subject to a demonstration of effectiveness deemed suitable and

appropriate by EPA.
12
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d All waste materiats removed by Respondent from the Site will undergo
proper ireatment, recycling, and/or disposal,
& Areas impacted by the removal action will be restored lo necessary and

appropriate pre-removal conditions or, if determined by EPA to be acoeptable, to reasonable and
suitable conditions consistent with existing use of the Site.

f If PCBs at conconirations hetween 1 ppm and 25 ppm remain in any areas
designated as a “Low Occupancy Ares” after Respondent conducts the Work, Respondent shall

design and impletment Post-Removal Site Controls to prevent exposure and migration of the
contamminant.

3, For any regulation or guidance referenced in the Settiement, the reference will be
read to include any subsequent modification, amendment, or replacement of such regulation ot
puidance. Such modifications, amendments, or replacements apply to the Work only after
Respondent receives notification from EPA of the medification, amendment, orreplacement.

35, Work Plan and Implamentation.

a Within forty-five (45) days after the Effective Date, in accordance with
Paragraph 36 (Submission of Deliverables), Respondent shall submit to EI*A for approval a draft
work plan for performing the removal action (the “Removal Work Plan”) generally set forth in
Paragraph 33, gbove. The draft Removal Work Plan shall provide & description of, and an
expeditious schedule for, the actions required by this Settlement.

b. EPA may approve, disapprove, requive revisions (o, or modity the drafi
Removal Work Plan int whole or in part. If EPA requires revisions, Respondent shatl submit a
revised drafi Removal Work Plan within thirty (30} days after receipt of EPA’S noii fication of
the required revisions, Respondent shall implement the Removal Work Plan us approved 1n
writing by EPA in accordance with the schedule approved by EPA. Once approved, or approved
with modifications, the Remwval Work Plan, the schedule, and any subsequent modifications
shall be incorporated into and become fully enforceable under this Settlement.

roval with modifications of the Removal Work Plan
tk in accordanceé with the schedule
rform any Work except in conformance

. G Upon approval or app
Respondent shall commence implementation of the Wo
included therein, Respondent shall not commence or pel
with the terms of this Settlement.

d Unless otherwise provided in this Settlement, any additionel deliverables
that require EPA approval under the Removal Work Plan shall be reviewed and approved by
EPA in accordance with this Paragraph.

36 Submission of Doliverables.

a Cionornd Ruguirements for Deliverables.
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Except as otherwise provided in this Settlement, Respondent shall
direct all submissions required by this Sattlement to the OSC at:

Matthew Huyser
U.S. EPA

61 Forsyih Street
Atlanta, GA, 30303
(404) 562-8934

Huyser et fepi s

Respondent shall submit all deliverables required by this
Sefilament or any approved work plan to EPA in accordance with
the schedule set forth in such plan.

Responcont shall submil al} deliverables in electronic form.
Technical specifications lor sampling and motitoring dota and
spatial datn ave addressed in Parageaph 36.b. All other
deliverables shall be subtutted to EPA in the form specified by
the OSC. [rany deliverable includes maps, drawings, or other
exhibits that are larger tlan 8.5 x 11 inches, Respondent shall ulso
provide LP'A with paper copius of such exhibits, unless olherwise

directed by the OSC.

b Technieal Specilications for Deliverables,

L,

Sampling and monitoring data should be submitied in standard
Regional Blectronic Data Deliverable (END) format, EPA Rogion
4 ERRPB utilizes LPA Environmental Response Team (ERT)
Scribe Software; EDD templates for Scribe Software are publicly
available at hitps://response, epn.uov/Scribe. Other delivery
methods may be allowed if clectronic direct submission presentsa
significant burden or s technology changes.

Spatial data, including spatial ly-referenced dnta and geospatiyl
data, should be submitted: (a) in the ESRI File Geodatabase
format; and (b) as un-projected geographie coordinates in decimal
degree format using North Apserican Datum 1983 (NADEI) or
World Geodetic Systom 1984 (WGS84) as the datuim. if
applicable, submissions should inchide the collection methad{s)
Projected coordinates may optionally be included but must be
documented. Spatial data should be accompanied by metadata,
and such metadata should be compliani with the Federal
Geographio Data Commitice {FGDC) Content Standavd for
Digital Geospatial Metadata and its FPA profile, (he EPA
Geospatial Motadata Technical Specilicotion. An ndd-on
metadata editor for ESRI software, the BPA Metadata Fiditor
(M), complies with these FGDC and LPA medadata
requirements and is available al _h_itps,__f/u_;jg,.cpn.gnv/iiMlz'/.

14
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i Each file must include an atiribute name for each site unit or sub-
unit submitted. Consult i //xvwy apa, sov/ueospatiall
palicies.html for any further available guidance on attribute
identification and naming,

iv.  Spatial data submitted by Respondent does not, and is not
intended to, define the boundaries of the Site.

37 Llealth s Salely Plan, Within thirty (30) days after the Effective Date,
Respondent shatl submit for EPA review and comment 2 plan that ensures the protection of the
public health and safety during performance of on-site work under this Settlement. This plan
shall be prepared in accordance with “OSWER Integrated Health and Sufuty Program Operating
Practices for OSWIER Field Activities,” Pub, 9285.0-01C (Nov. 2002}, available on the NSCEP
databaseat Wi /www epa gov/nscep/indes itml, and “EPA’s Emergency Responder Health
and Safety Manual,” OSWER Directive 9285,3-12 (July 2005 and updates), available at_
hit www . epaose ore/_ealhSafetyManual/manual-index him. In addition, the plan shall
comply with afl currently applicable Occupational Safety and Health Administration (OSHA)
regulations found at 29 C.F.R, Part 1910, I EPA determines that it is appropriate, the plan shall
also include contingency planning. Respondent shall incorporate all changes (o the plan
recommended by EPA and shall implement the plan during the pendency of the removal action.

38, Quality Agsyrance, Sampdign, and [ala Analysts.

[ Respondent shall use guality assurance, «tuality control, and other
technical activitics and chain of custody procedures for all samples consistent with “"EPA
quuirements for Quality Assurance Project Plans (QA/RS)" TPA/240/B-01/003 {March 2001,
reissued May 2006), “Guidance for Quality Assurance Project Plans (QA/G-5)" KPA/240/R-
02/009 (December 2002), and “Uniform Federal Policy for Quality Assurance Project Plans,”
Parts 1-3, EPA/505/B-04/900A-900C (March 2005).

b. Sampling and Analysis Plag. Within thisty (30) days after the Effective
Date, Respondent shalf submit a Sampling and Analysis I"lan to EPA for roview and approval,
This plan shall consist of a Field Sampling Plan (FSP) and a Qualify Assurance Project Plan
(QAPP) that is consistent with the Removal Work Ilan, the NCP and applicable guidance
documents, including, but not limited to, “Guidance for Quality Assurance Project Plans
(QA/G-5)" EPA/240/R-02/009 (December 2002), “EPA R equirements for Quality Assurance
Project Plans (QA/R-5)” EPA 240/B-01/003 (March 2001, reissued May 2006), and “Uniform
Federal Policy for Quality Assurance Project Plans,” Parts 1-3, EPA/505/B-04/900A- 900C
(March 2005), Upon its approval by EPA, the Sampling and Analysis Plan shatl be incorporated
into and become enforceable under this Settlement.

o Respondent shall ensvre that EPA and SCDHEC personnel and their
authorized representatives are allowed access at reasonable times to all laboratories utilizedby
Respondent in implementing this Setttement. In addition, Respondent shall ensure that such
Jaboratories shall analyze all samples submiited by EPA pursuunt 10 the QAPP [lor cuality
assurance, quality control, and technical activities that will satisfy the stated performance
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criteria ns specified in the QAPP and that sampling and field activilies are conducted in
accordance with EPA's “Operating Procedure for Field Sampling Quality Control”
(SESDPROC-01 1-R4) (luips:/7www epa govisitgs/production/iiles/201 S-00fdueamenls/ligld-
Sampling-Quality= Control.pdl) and *Operating Procedure for Field Sarapling and
Measurement Procedures and Procedure Validation ” (SESDPROC-012-R4)
(Inttps:Hwww. epa.govisites/production/iles/20 1 0-0 7 documents/fjekl_ samp meas proc IE
val012 af.rd pdf). Respondent shall ensure that the laboratories it utilizes for the analysis of
sampios taken pursuant to this Settlement meet the competency requirements set forth in EPA’s
“Palicy to Assure Compatency of Laboratories, Field Sampling, and Other Orgenizations
Generating Iinvironmental Measarement Data under Agency-Funded Acquisitions” (Agency
Policy Directive Number FEM-2011-01) (htlps:/ wivss, g sv/sites/ production £ Hes/2016-

| IZdocumentsiiom-lib-competency- policy_poliey_updated_nov2016.pdf) and fhat the
Inboratories perform atl analyses according to accepted EPA methods. Accepted EPA methods
consist of, but are not limited to, methods that are documented in the EPA's Contract
Laboratory Program (hfp:/iwww. epi govisuper [ und/proerams/clpd), SW 846 “Test Methods fot
Evaluating Solid Waste, Physical/Chemical Methods™ (htips.fwww.epa sovihw-swBdofsw-

£46- compendium), “Standard Methods for the Examination of Water and Wastewater”

(bup.#/www standanimetheds,org/), 40 C.F.R. Part 136, “Air Toxics - Monitoring Methods™
(hup:/fwwa epa gov/tinamit atox himl).

d Howaver, upon approval by EPA, Respondent may use other appropriate
analytical method(s), as long as (i) quality assurance/quality control (QA/QC) criteria are
contgined in the method(s) and the method(s) are included in the QAPP, (ii) the analytical
method(s) are at least as stringent as the methods listed above, and (ii1) the method(s) have been
apptoved for use by a nationally recognized organization responsible for verification and
publication of analytical methods, e.g., EPA, ASTM, NIOSH, OSHA, etc. Respondent shall
ensure that all laboratories they use for analysis of samples taken pursuant to this Settlement
have a documented Quality System thal complies with ASQ/ANSI F4:2014 “Quality
management systems for environmental information and technology programs - Requirements
with guidance for use” (American Society for Quality, February 2014), and “EPA
Requirements for Quality Management Plans (QA/R-2)" EPA/240/13-01/002 (March 2001,
reissued May 2006), or equivatent documentation as determined by 1:PA. EPA may consider
Environmental Response Laboratory Network (HRLN) laboratories, {aboratories accredited
under the National Environmental Labotatory Accreditation Program (NELAP), or laboratories
that meet Intemational Standardization Organization (1ISO 17025) standards or other nationally
recopnized programs as meeting the Quality System requirements. Respondent shall ensure that
all field methodologies utilized in collecting samples for subsequent analysis pursuant to this
Settlement are conducted in accordance with the procedures set forth in the QAPP approved by

EPA.

e Upon three (3) day advance request, Respondent shall provide split or
duplicate samples to EPA or its authorized representatives. Respondent shall notify BPA not
less than three (1) days in advance of any sample collection activity unless shorler notice is
apreed to by EPA. In addition, EPA shall have the right to take any additional samples that EPA
deerns necessary. Upon three (3) day request, EPA shall provide to Respondent split or
duplicate samples of any samples it takes as part of EPA's oversight of Respondent's

implementstion of the Work.
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f Respondent shall submit to EPA the results of all sampling anfl/or tegis or
other data obtained or generated by or on behalf of Respondent with respect to the Site and/or
the implementation of this Settlement.

g  Respondent waives any objuctions to any data gathered, generated, ot
evaluated by EPA or the State in the performance or oversight of the Work that has been
verified according to the QA/QC procedures required by the Setllement or any EPA- approved
Work Plans or Sampling and Analysis Plans. If Respondent objeels to any other dats relating to
the Work, Respondent shall submit to EPA a report that specsficatly identifics and ex plains its
objections, describes the acceptable uses of the data, if any, and identifies any Jimitations to the

use of the data. The report must be submitted to EPA within fifteen (15) days after the monthly
progress report containing the data,

30 Conununity lnvolvement Plan. BPA has prepared a commiunity involvement plan,

in accordance with EPA guidance and the NCP. If requested by EPA, Respondent shall
participate in community involvement activities, including participation in (1) the preparation
of information regarding the Work for dissemination o the public, with consideration given to
including mass media and/or Internet notification, and (2) public meetings that may be held or
sponsored by BPA to explain activities at or relating o the Site Respondent’s support of LPA's
community involvement activities may include proviting online access 1o iniin] submissions

and updates of deliverables to (1} any community advisory groups, (2} any technical nssistance

grant recipients and their advisors, and (3) other entitics 1o provide them with a reasonable
volvement activities conducied by

opportunity for review and comment. All comnumity in
Respondent at EPA's request are subject 1o EPA's oversight. Upon IFPA's request, Respondent
shall establish a community information repository al or near the Sile fo house one copy of the

administrative record,

4 Posi-Removal Site Contrul. IMthe Work performed by Respondent results in PCBs
above 1 ppm remaining on property deemed to be a “Low Occupancy Arca” by the EPA,
Respondent shall submit a proposal for Post- Remaval Site Contiols in accordance with the
Removal Work Plan schedule, which shall include, but not be limited to: 1) amending the
Removal Work Plan to describe the design of the Post-Removal Site Control program and
include institutional, engineering, and administrative controls with timeframes for each; 2)
formal notification to SCHDEC of the Post-Removal Site Controls that witl be implemented,
and, 3) filing of deed restriction with Chesterfield County providing details of impacted ares.
Upon BPA approval, Respondent shall either conduct Post-Removal Site Control activities, or
obtain & written commitment from another party for conduct of such activities, until such time
as EPA determines that no further Post-Removal Site Control is necessary. Respondent shall
provide EPA with documentation of all Post-Removal Site Control commitments.

4l Prowress Reports. Respondent shall submit a written progress report to EPA
conceming actions undertaken pursuant o this Settlement on a monthly basis, or as otherwise
requested by EPA, from the date of receipt of EPA’s approval of the Removal Work Planuntil
issuance of Nofice of Completion of Work pursuant 1o Section XXV, unless otherwise directed
in writing by the OSC. These reports shall describe all significant developmients during the
preceding period, including the actions performed and any problems encountered, analytical
data received during the reporting period, and the developiments anticipated during the next

17
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reportig period, including a schedule of actions to be performed, anticipated problems, and
planned resolutions of past or anticipated problems.

4 Tingl Report Within thirty (30) days after completion of all Work required by
this Setilement, other than continuing obligations listed in Paragraph 120 (Nosce of
Completion), Respondent shall submit for EPA review and approval a final report summarizing
the actions taken to comply with this Settlement. The final report shall conform, at a minimum,
with the requirements set forth in Section 300.165 of the NCP entitled “OSC Reports.™ The
final report shall include a good faith estimate of total costs or a statement of actual costs
incurred in complying with the Sertlement, a listing of quantities and types of materials
removed off-Site or handled on-Site, a discussion of removel and disposal options considered
for those materials, & listing of the wWitimate destination(s) of those materials, 2 presentution of
the analytical results of all sampling and analyses performed, and accompanying appendices
containing all relevant documentation generated during, the renioval action (e.i., manifesis,
invoices, bills, contracts, and permits). The final repon shall also include the following
certification signed by & responsible corporate official of Respondent or Respondent’s Project
Coordinator: “I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordence with a system designed to assure that
qualified personnel properly gather and evaluate the information submitted. Based on my
inquiry of the person or persons who manage the system, or those persons directly responsible
for gathering the information, the information subtnitted is, o the best of my knowledge and
belief, true, accurate, and complete. 1 have no personal knowledgpe that the informalion
submitted is other than true, accurato, and complete. I am aware that there are significant
penalties for submitting false information, including the possibility of fine and imprisonment

for knowingviolations.”

4 OI-Site Shipnients.

a Respondent may ship hazardous substances, pollutants and contaminants
from the Site to an off-Site facility only if they comply with Section 121(d)(3) of CERCLA, 42
U.8.C. § 9621(d)(3), and 40 C.F.R. § 300,440, Respondent will bo deemed to be in compliance
with CERCLA Section 121(d)(?) and 40 C.F.R. § 300 440 regarding ghipment i Respondent
obtains & prior determination from EPA that the proposed rocaiving facitity for such shipment is
acceptable under the criteria of 40 C.F.R. § 300.440(b).

b. Respondent may ship Waste Materisl from the Site to an out-of-state
waste managemeni facility only if, prior to any shipmoent, it provides writton netice to the
appropriate state environmental official in (he receiving Facility's state aud to the OSC. This
wrilten notice requirement shall not apply to any off-Site shipments when the total quantity of
all such shipmenis will nol exceed ten cubic yards. 'The written notice must include the
following information, if available: (1) the name and location of the receiving facility; (2) the
type and quantity of Waste Material to be shipped: (3) the schedule for the shipment; and (4)
the method of transportation, Respondent also shall notify the state environmental official
referanced above and the OSC of any major changes in the shipmont plan, such as a decision lo
ship the Waste Material to a different out-of-stale facility. Respondent shall provide the wniten
notice after the award of the cantract for the removal action and before the Wasle Material is

shipped.
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€ Respondent may ship Tnvestigation Derived Waste (IDW) from the Site
to an off-Site facility only if they comply with Section 121(d)(3) of CERCLA, 4208.C.
§ 9621(d)(3), 40 C.F.R, § 300.440, EPA’s “Guide to Management of Tnvestigation Derived
Waste,” OSWER 9345.3-03FS (Jan. 1992), and any IDW-specific requirements contained in
the Action Memorandum-Enforcement, Wastes shipped off-Site to a laboratory for
characterization, and RCRA hazatdous wastes that meet the requirements for an exemption
from RCRA under 40 C.F.R. § 261 4(e) shipped off-Site for treatability studies, are not subjecl
to 40 CF.R. § 300,440,

IX., PROPERTY REQUIREMENTS

a4, Apseenenis Resmding Access and Non-ligilerence. Respondent shall, with
respect to any Non-Settling Owner's Affected Property, use best afforts to secure fromsuch
Non- Settling Owner an agreement, enforceable by Respondent and the EPA, providing that
such Non- Settling Owner, and Owner Respondent shall, with respect fo iis Affected Propenty:
(i) provide the EPA, Respondent, and ifs representatives, contractors, and subcontractors with
access at all reasonable times to such Affacted Property to conduct any activity regarding the
Settlement, including those activities listed in Pacagraph 44.a (Access Requiremeints), and (ii)
refrain from using such Affected Property in any manner that EPA determines will pose an
unacceptable risk to human health or to the environment due to exposure to Waste Material, or
interfare with or adversely affect the implementation, integrity, or protectiveness of the removal
action including the restrictions listed in Paragraph 44.b (Laml, Water, or Other Resource Use
Restriciions).
a Access Requirensents. The following is 2 list of activities for which

access is required regarding the Affected Property:

I. Monitoring the Work;

i Verifying any data or information submitted to the United States;

i, Conducting investigations regarding contamination at or near the
Site, .

iv. Obtaining semples;

A Assessing the need for, planning, implementing, or monitoring
Fesponss actions;
| Assessing implemontation of qualily assurance and quality control

practices as defined in the approved quulily assurance quality
control plan as defined in the approved QAPP,

wvii Implementing the Work pursuant to the conditions set forthin
Paragraph 90 (Work Takeover),

vii.  Inspecting and copying recotds, operating logs, contracts, orother
documents maintained or generated by Respondent or its agents,
consistent with Section X (4ocess to Information),
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x Assessing Respondent’s compliance with the Settlement;

x Determining whether the Affected Proporty is being used ina
manner that is prohibited or restricted, or that may need to be

prohibited or restricted under the Settlement; and

-

Implenenting, monitoring, maintaining, reporting on, and
enforcing any land, water, or other resource use regtrictions
regarding the Work related to the Affected Property.

b. Land, Water, or Qther Resource Use Restriclions. The following is a fist
of land, water, of other resource uso restrictions applicable to the Affected Property. The
following activities which could interfere with the removal action ghall beprohibited:

i Accessing or allowing access to areas where soif excavation
work has been initiated but not completed by any persons other

than

EPA, the Respondent, its representatives, contractors, and
subcontractors.

i Accessing or allowing access to areas where soil excavation
work has been initiated but not completed by any persons other
than EPA, the Respondent, its representatives, contractors, and
subcaontractors,

il Installation or construction on any new structures on the
Affected Property until a Notice of Completion of Work has been

issuad fo the Respondent.

45, Besi Efforts. As used in this Section, “best efforts” means the offorts thata
reasonable person in the position of Respondent would use so as 10 achieve the goal in a timely
manner, including the cost of employing professional assistance and the payment of reasonable
sums of money 1o Secure access and/or use restriction agreaments, as req uired by this Section, If
Respondent is unable to accomplish what is required through “best efforts™ in a timely manner,

if shall notify EPA, and include a description of the steps taken to comply with the requirements.

If EPA deems it appropriate, it may assist Respondent, or take independent action, in obtaining
such access and/or use restrictions. All costs incurred by the United States in providing such
asgistance or taking such action, including the cost of attorney time and the amount of fair-
market value monetary consideration or just compensation paid, constitute Future Response
Costs to be reimbursed under Section XIV (Payment of Response Costs).

& IE EPA determines in a decision document prepared in accordance with the NCP
that institutional controls in the form of state or local laws, regulations, ordinances, zoning
restrictions, ot other governmental controls or notices are needed, Respondent shall cooperate
with EPA’s and the State’s efforts to secure and ensure compliance with such institutional

controls,
20
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47 In the event of any Transfer of the Affocted Property, unless EPA otherwise
consents in writing, Respondent shall continue to comply with its obligations under the
Settlement, including its obligation (o secure access and ensure compliance with any land,
water, or other resource use restrictions regarding the Affected Property.

8, Notwithstanding any provision of the Settlement, EPA retains all of its access
authorities and access rights, as well as all of its rights to require land, water, of other resource
use restrictions, including enforcement aulhorilies refated thereto under CERCLA, RCRA, and

any other applicable statute of regulations.

49, Notice tp Succesgors-n-Title.

a Owner Respondent shall, within sixty (60) days after the Effective Date,
§ubmil for EPA approval & natice to be filed regarding Owner Respondent’s Affected Property
in the appropriate land records. The notice must: (1) include a proper legal description of the
Affected Property; (2) provide notice to all successors-in-title that: (i) such Affecied Property is
part of, or related to, the Site; (ii) EPA has selected a removal aclion for the Site; and (jii}
potentiaily responsible parties have entered into an Administrative Settlement Agreement and
Order on Consent requiring implementation of that removal action; and (3) identify the name,
docket number, and cffective date of this Settlement. Owner Respondent shal] record the notice
within thirty (30) days sfter EPA’s approval of the nolice and submit lo EPA, within thirty (30)
days thereafter, a cortified copy of the recordednotice.

b Owner Respondent shall, prior to cntering into a contract to Transfer its
Affected Property, ot thirty (30) days priot to Transferring its Affected Property, whichever is

earljer;

i Notify the proposed transferee that EPA has selected a removal
action regarding the Site, that potentially responsible parfies have
entered into an Administrative Settlement Agresment and Orderon
Conseni requiting implementation of such removal action,
(identifying the name, dacket rumber, and the effective date of

this Settlement); and

ii, Notify EPA and SCDHEC of the name and address of the
proposed transferee and provide EPA and the State with & copy of

the above notice that it provided to the proposed transferee.

- n Notwithstanding any provision of the Settlement, EPA and the State retain allof
their access authorities and access rights, as well as all of their rights to require land, water, or
other resource use restrictions, including enforcement authoritics related thereto under

CERCLA, RCRA, and any other applicable statute or regulations.
X. ACCESS TO INFORMATION

5i. Reypondent shall provide to EPA, upon request, copies of all records, reports,
docutments, and other information (including records, reports, documents, and other information
in elcctronic form) (hercinaftor referred to as “Rocords™) within Respondent's possession or
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contsol or that of their contractors of agents rolating to activities at the Site ot to the
implementation of this Settiement, inclading, but not [imited to, sampling, analysis, chain of
custody records, manifests, trucking los, receipts, reports, sanple traffic routing,
correspondence, or other documents or information regarding the Work. Respondent shall also
make available to EPA, for purposes of investigation, information gathering, of testimony, their
employees, agents, or representatives with knowledge of relevant facts concerning the
performance of the Work. Assertions that any such documents are privileged or protect

addressed in Paragraphs 52 or 53,

ed are

o a Respondent may assert a1l or part of a Record requested by EPA is
privileged or protecied as provided under federa! law, in lieu of providing the Record, provided
Respondent complies with Paragraph 52.b and except as provided in Paragtaph 52.c.

. b. 1f Respondent asserts such a-privilege or protection, it shall provide EPA
with the following information regarding such Record; its title; its date, the name, title,
and of each

affiliation {e.g., company or firm), and address of the author, of each addressee,
recipient; a description of the Record’s contents; and the privilege or p rolection asserted. 1f a
claim of privilege or protection applies only 10 a portion of a Record, Respondent shall provide
the Record to EPA in redacted form to mask the privileged or protected portion only.
Respondent shall retain all Records that it claims to be priviloged or protected until EPA has
had areasonable opportunity to dispute the privilege or protection claim

has been resolvedin Respondent’s favor.

and any such dispute

f privilege or protection regarding: (1}
all sampling, analytical, monitoring,
dala, ot the portion of anyother
jon of any Record that

I Respondent may make no claim o
any data regarding the Site, including, but not limited to,
hydiogeologic, scientific, chemical, radiological, or ennesring
Record that evidences conditions at or around the Site; or (2) the port
Respondent is required to create or generate pursuant o this Settlement.

8. Business Confidential Claims. Respondent may assert that all or part of aRecord
provided 10 EPA under this Section or Section XI (Record Retention) is business confidential to

the extent permitted by and in accordance with Section 104(e}(7) of CHRCLA, 42US8.C. §
9604(2)(7), and 40 C.F.R. § 2.203(b). Respondent shell segregate and clearly identify all
Records or parts thereof submitted under this Scitlement for which Respondent asserls business
confidentiality claims, Records submitted to EPA determined to be confidential by EPA will be
afforded the protection specified in 40 C.F.R. Part 2, Subpart B, If no claim of confidentiality
accompanics Records when they are submitted to EPA, or if EPA has notified Respondent that
the Racords are not confidential under the standards of Section 104(e)(7) of CERCLA or 40
C.F.R. Part 2, Subpart B, the public may be given access to such Records without further notice

to Respondent,
4 Notwithstanding any provision of this Settlement, EPA retains all of its

information gathering and inspection authorilies and rights, including enforcement actions
related thereto, under CERCLA, RCRA, and any other applicable statutes orregulations.
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XI. RECORD RETENTION

35, Until ten (10) years afler EPA provides Respondent with notice, pursuant to
Section XX VI (Notice of Completion of Work), that all Work has beon fully performed i
accordance with this Settlement, Respondent shall preserve and retain all non-identical copies
of Records (including Records in clectronic form) now in its possessian or conttol, or that come
into its possession or control, that relate in any manner to its liability under CERCLA with
regard to the Site, provided, however, Respondent must retain, in addition, all Records that
relnte 1o the liability of any other person under CERCLA with respect to the Site. Respondent
must also retain, and instruct its contractots and agents to preserve, for the same period of time
specified above all non- identical copies of the last draft or final version of any Records
(including Records in electronic form) now in its possession or control or that come into their
possession or control that relate in any manner to the performance of e Waork, proveded,
howewver, that Respondent (and its contractors and agents) must retnin, in addition, copies of all
data genersied during the performance of the Work and not contained in the albrementioned

Records requiredto

be retained, Each of the above record retention requirements shall apply regardiess of any
corporate retention policy to the contrary.

36 At the conclusion of the document retention petiod, Respondent shall notify
EPA at lenst 90 days prior 1o the destruction of any such Records, and, upon request by EPA,
and except as provided in Paragraph 52 (Privileged and Prorected Claims), Respondent shall
deliver any such Records to EPA.

57 Respondent certifies individually that, to the best of its knowledge and belicf,
after thorough inquiry, it has not alterad, mutilaed, discarded, destroyed, or otherwise
disposed of any Records (other than identical copies) relating to its potential liability regarding
the Site since notification of potential liabllity by EPA or the State and that it hes fully

complied withany and all EPA and State requests for information regarding the Site pursuant
and Section

to Sections 104(e)and 122(e) of CERCLA, 42 US.C. §§ 9604 (e) and 9622(e),
3007 of RCRA, 42U.8.C. § 6927, and state law.

XIi, COMPLIANCE WITH OTHER LAWS

8. Nothing in this Settlement limits Respondent's obligations to comply with the
requirements of all applicable state and federal laws and regulations, except as provided in
Section 121{e) of CERCLA, 42 U.8.C. § 6921(c), and 40 C.F.R. §§ 300.400(e) and 300.415().
In accordance with 40 C.E.R. § 300.415()), all on-site actions required pursuant o this
Settlement shall, to the extent practicable, as determined by EPA, considering the exigencies ol
thesituation, altain applicable or relevant and appropriate requirements (ARARS) under federdl
environmental or state environmental or Facility siting laws. Respondent shall identify ARARs

in the Removal Work Plan subject to EPA approval,

59, No local, state, or federal permit shall be required for any portion of the Work
conducted entirely on-Site (i.e., within the areal extent of contamination or in very close
proximity to the contamination and necessary for implementation of the Work), including

studies, if the action is selected and carried out in compliance with Section 121 of CERCLA, 42

U.8.C. § 9621, Where any portion of the Work thal is not on-site requires a federal or state
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permit or approval, Respondent shall submit timely and complete applications and take all other
actions necessury to obtain wnd to comply with all such permits or approvals. Respondent may
seck rehel under the provisions of Section X VI (Foree Majenre) for any delay in the
performance of the Work resulting from a failure to obtain, or a delay in oblaining, any permit or
approval required for the Work, provided that they have submitted timely and complete
applications and taken all ather actions necessary to obtain all such permits or approvals. This
Settlement is not, and shall not be construed to be, a permit issued pursvant to any fadera! or

state statute or regulation.

Xl EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

6 Emorzency Response, If any event occurs duting performance of the Work that
causes or threatens to cause a release of Waste Matorial on, at, or from the Site that either
constitutes an emergency situation or that may present an immediate threat to public health or
welfare or the environment, Respondent shall immediately take all appropriate action to prevent,
abate, or minimize such release or threat of release. Respondent shall take these actions in
accordance with all applicable provisions of this Seitlement, including, but nat limited to, the
Health and Safety Plan. Respondent shall also immediately notify the OSC or, in the event of
hisfher unavailability, the Regional Duty Officer at 404-562-8700 of the incident or Site
conditions, In the event that Respondent fails to take apprapriate response action as sequired by
this Paragraph, and EPA takes such action instead, Respondent shall reimburse EPA for all cosis
of such response action not inconsistent with the NCP pursuant to Section XIV (Payment of

" Response Costs),

6l. Retease Reportng, Upon the ocewrrence of any event during performance of the
Work thai Respondent is required to reporl pursuant ta Section 1030l CERCLA, 42US.C.
§ 9603, or Section 304 of the Bmergency Planning and Community Right-to-know Act
(EPCRA), 42 U.S.C. § 11004, Respondent shall immediately ovatly notify fhe OSC or, in the
event of his/her unavailability, the Regional Duty Officer at 404-562-8700, and the National
Response Center at (800) 424-8802. This reparting requirement is in addition to, and not in lieu
of, reporting under Sections 103 of CERCLA, 42 U.S.C. § 9603, and Scction 304 of the
Emergency Planning and Community Right-To-Know Act of 1986, 42 U.8.C. § 11004,

62, For any event covered under this Section, Respondent shall submit a written
report to EPA within seven (7) days after the onset of such event, sefting forth the action or event
that occurred and the measures taken, and to be taken, to mitigate any release or threat of relense
referenced in Paragraph 60 and to prevent the reoccurrence of such a release or threat ofrelease.

XIV. PAYMENT OF RESPONSE COSTS

@.  Payments of Future Response Costs. Respondent shall pay to EPA all Future
Response Costs not inconsistent with the NCP,

a Periodic Bills. On a periodic basis, EPA will send Respondent a bill
requiring payment that includes a Superfund Cost Recovery Package Imaging and On-line
System (SCORPIOS) Report, which includes direct and indirect costs incurred by EPA, its
contractors, subcontractors, and the United States Department of Justice. Respondent shall make
all payments within thirty (30) days after Respondent’s receipt of each bill requiring payment,
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except as otherwise provided in Paragraph 66 (Contesting Futire Response Cosis),

b. Respondent may make payment to EPA by Fedwire ElactronicFunds
. Transfer (EFT) to:

Federal Reserve Bank of New York
ABA=021030004

Account = 68010727

SWIFT address = FRNYUS

33 Liberty Street '

New York, NY 10045
Field Tag 4200 of the Fedwire message should read “D 68010727

Environmental Protection Agency”

and shall reference Site/Spill ID Nurber B4SF and the EPA docket number for this action.
Respondent may make payment to EPA by Automated Clearinghouse (ACH) to:

PNC Bank

808 17 Street, NW

Washington, DC 20074

Contact — Jesse White 301-887-6548
ABA =051036706

Transaction Code 22 - checking
Environmental Protection Agency
Account 310006

CTX Format
and shall refersnce Site/Spili ID Number B49F and the EPA docket number for this action.

[ At the time of payment, Respondent shall send notice that paymenthas
been made to:

Paula V. Painter

U.S. EPA Region 4

61 Forsyth St., S.W.
Aflanta, GA 30303
Painter.paula@epa.gov

and to the EPA Cincinnati Finance Office by email at cunwd_avudstevel vatbiuied vt gon, or by
mail to;

EPA Cincinnati Finance Office
26 W. Martin Luther King Drive
Cincianati, Ohio 45268

Such rotice shall reference Site/Spili ID Number B49F and the EPA docket number for this
action,
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64, Depositof Fulure Response Costs Pavments, The total amount to be paid by

Respondent pursuant to Paragraph 63,8 (Periodic Billy) shall be deposited by EPA in the EPA
Hazardous Substance Superfund.

65 Inerest. In the event {hat any payment far Future Response Casts is not made
by the date required, Respondent shall pay Interest on the unpaid balance. The tnterest on Future
Response Costs shall begin to accrue on the date of the bill. The Inferest shall accrue through the
date of Respondent’s payment. Payments of Interest made under this Paragraph shall be in
addition to such other remedies or sanctions available to the United States by virtue of
Respondent's failure to make timety payments under this Section, including but not limited to,
payment of stipulated penalties pursuant to Section XVII (Stipulated Penalties).

66 Congesting Fulure Response Costs. Respondent may initiate the procedures of
Section XV (Dispute Resolution) regarding payment of any Future Response Costs billed under
Paragraph 63 (Payments of Future Response Costs) if it determines that EPA has made a
mathematical error or included a cost item that is not within the definition of Future Response
Costs, or if it believes EPA incurred excess costs as a direct result of an EPA action that was
inconsistent with a specific provision or provisions of the NCP, To initiate such dispute,
Respondent shall submit a Notice of Dispute in writing to the OSC within 30 days after receipt
of the bill, Any such Notice of Dispute shall specifically identify the contasted Future Response
Costs and the basis for objection. If Respondent submits a Notice of Dispute, Respondent shall
within the 30-day period, also s a requirement for initiating the dispute, (a) pay all uncontested
Future Response Costs (o EPA in the manner described in Paragraph 63 (Payment of Future
Response Costs) and (b) establish, in a duly chartered bank or trust company, an interest-
bearing escrow acoount that is insured by the Federa! Deposit Insurance Corporation (FDIC)
and remit to that escrow account funds equivalent to the amount of the contested Future
Response Costs. Respondent shall send to the OSC a copy of the transmittal letter and check
paying the uncontested Future Response Costs, and a copy of the correspondence tha
establishes and funds the escrow account, including, but not limited to, information containing
ihe identity of he bank and bank account under which the escrow account is established as well
as a bank statement showing the initial balence of the escrow account. If EPA prevails in the
dispute, within five (5) days after the resolution of the dispute, Respondent shall pay the sums
due (with accrued inierest) to EPA in the manner described in Paragraph 63 (Paymenis of
Future Response Costs). If Respondent prevails concerning any aspect of the contested costs,
Respondent shall pay that portion of the costs (plus associated accrucd interest) for which it did
not prevail to EPA in the manner described in Paragraph 63 (Payments of Future Response
Costs). Respondent shall be disbursed any balance of the escrow account. The dispute
resolution procedures set forth in this Paragraph in conjunction with the procedures set forth in
Section XV (Dispute Resolution) shall be the exclusive mechanisms for resolving disputes
regarding Respondent’s obligation to reimburse EPA for its Future Response Costs.

XV. DISPUTE RESOLUTION

the dispute resolution

67.  Unless otherwise expressly provided for in this Settlement,
arising under

procedures of this Section shall be the exclusive mechanism for resolving disputes arl
this Settiement. The Parties shall attempt to resolve any disagreements concerning this
Settlement expeditiously and informally.

26




Inekrument Yolume F

e
A e Rat 510 88§

68.  Infurmal Dispute Resotytion, IFRespondent abjects (o any EPA action taken
pursuant to this Setttement, including billings for Future Response Costs, it shall send EPA a
written Notice of Dispute describing the objection(s) within days after such action. EPA and
Respondent shall have thirty (30) days from EPA’s receipt of Respondent’s Notice of Disputato
resolve the dispute through informal negotiations (the “Megotiation Period”). The Negotiation
Period may be extended ai the sole discretion of EPA, Any agrecment reached by the Parties
pursuant to this Section shall be in writing and shall, upon signature by the Parties, be
incorporated into and become an enforceable part of this Settlement.

69, Formal Dispute Resolutson, If the Parties are unable to reach an agreement within
the Negotiation Period, Respondent shall, within twenty (20) days after the end of the
Negotiation Period, submit a statement of pasition to the OSC. EPA may, within twenty (20)
days thereafier, submit & statement of position, Thereafter, an EPA management official at the
Branch Chief level or higher will issue a written decision on the disputs to Respondent. EPA’s
decision shall be incorporated into and become an enforceable part of this Settlement.
Respondent shall fulfill the requirement that was the subject of the dispute in accordance with
the agreement reached or with EPA’s decision, whicheveroccurs.

70. Bxcept as provided in Paragraph 66 {Contesting Fufure Response Cosis) or as

agreed by EPA, the invocation of formal Dispute Resolution procedures under this Section does
not extend, posipone, or affect in any way any obligation of Respondent under this Settlement.
Except as provided in Paragraph 80, stipulated penalties with respect to the disputed matter shall
continue 10 accrue, but payment shall be stayed pending resolution of the dispute.
Notwithstanding the stay of payment, stipulated penaltics shall acerue from the first day of
noncompliance with any applicabte provision of this Settlement In the event that Respondent
daes not prevail on the disputed issue, stipulated penalties shall be assessed and paid as
pravided in Section XV (Stiprlated Penalties).

XVl FORCE MAJEURE

71, “Force Majoure” for purposes of this Settlement, is defined as any event arising
from causes beyond the control of Respondent, of any enfity controtled by Respondent, or of
Respondent’s contractors that delays or prevents the performance of any obligation under this
Settlement despite Respondent’s best efforts to fulfill the obligation, The requirement that
Respondent exercise “best efforts to fulfill the obligation” includes using best efforts to
anticipate any potential force majeure and best efforts to address the effects of any potential
force majeure (a) as it is occurring and {b) following ihe potential force majeure such that the
delay and any adverse offects of the delay are minimized to the greatest extont possible. “Force
majeure” does not include financial inability to complete the Work, or increased cost of
performancs or g failure fo attain performance standards set forth in the Action Memorandum-

Enforcement.
72, If any event ocours or has occurred that may delay the performance of any
obligation under this Settiement for which Respondent intends or may intend to assert & claim of

force majeure, Respondent shall notify EPA’s OSC orally or, in his or her absence, the altemate
'EPA OSC, or, in the event both of EiPA's designated representatives are unavailable, theDirector
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of the Waste Management Division, EPA Region 4, within ten (10) days of when Respondent
first knew that the event might cause a delay, Within seven (7) days thereafter, Respondent shall
provide in writing to EPA an explanation and description of the reasons for the delay; the
anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the
delay; & schedule for implementation of any measures to be taken lo prevent or miigate the
delay or the effect of the delay; Respondent’s rationale for atiributing such delay to a force
majeure; and a statement as 1o whether, in the opinion of Respondent, such event may cause of
coniribute to an endangeriment to public health or welfare, or the environment. Respondent shall
include with any notice afl available documentation supporting their claim that the delay was
atlributable o 3 force majeure. Respondent shall be deemed 10 know of any circuinstance of
which Respondent, any entity controlled by Respondent, or Respondent’s contractors knew or
should have known, Failure to comply with the above requirements regarding an event shall
preclude Respondent from asserting any claim of force majours regarding that event, provided,
however, that if EPA, despite the late or incomplete natice, is able to assess 1o its satisfaction
whether the event is a force majsure under Paragraph 71 and whether Respondent has exercised
its best efforts under Paragraph 71, EPA may, in its unseviswable discretion, excuse in writing
Respondent's failure to submit timely or complete notices under this Paragraph.

73.  IPEPA agrees thal the delay or aaticipated dolay is attributable to 2 force
tnajeure, the time for performance of the obligations under this Settlement that are atfected by
the force majeure will be extended by EPA for such time as is necessary 10 complete those
obligations, An extension of the time for performance of the obligations affected by the force
majeure shall not, of itself, extend the time for performance of any othet oblipation. If EPA
does not agree that the delay or anticipated delay has been or will be caused by a force majeure,
EPA will notify Respondent in writing of its decision. If EPA agrees that the delay is
attributable (o & force majeure, EPA will notify Respondent in writing of the length of the
extension, if any, for performance of the obligations affected by the force majeure,

74, If Respandent cleots fo invoke the dispute resclution procedures sef forih in
Section XV (Dispute Resolution), it shall do so no later than fifteen (15) days after receipt
of EPA’s notice, In any such proceeding, Respondent shall have the burden of
demonstrating by a preponderence of the evidence that the delay ot anticipated delay has
been or will be caused by a force majeure, that the dutation of the delay or the extension
sought was or will be warranted under the circumstances, that best efforts were exercised fo
avoid and mitigate the effects of the delay, and that Respondent complied with the
requirements of Paragraphs 71 and 72. If Respondent carries this burden, the delay at issue
shall be deerned not to be a violation by Respondent of the affected obligation of this

Settlement identified to EPA.

75. The failure by EPA to timely complete any obli gation under the Settlement is not
a violation of the Settlement, provided, however, that if such failure prevents Respondent from
meeting one or more deadlines under the Settlement, Respondent may seek relief under this

Section,
XVIL. STIPULATED PENALTIES

76.  Respondent shall be liable ta EPA for stipulated penalties in the amounts sel forth
in Paragraphs 77.a, and 78 for failure to comply with the obligations specified in Parageaphs 77.b.
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and 78 unless excused under Section XVI1 (Force Majeure), “Comply,” as used in the previous
sentence includes compliance by Respondent with all applicable requirements of this Settlement
within the deadlines established under this Settlement.

7. Stinulated Penalty Amounts - Payments, Financial Assurance Majnr
Deliverable, and Other Milestones

a The following stipulated penalties shall accrue per violation per day
for any noncompliance identified in Paragraph 77.b.:
Pemadly Po Violanion Per Dy Porrod of Notconiplianes
$250 Sth thorough 14 day
$750 15" ghrough 30" day
$15,000.00 319 day and beyond

b Qbligations .
i Timely submission of the Work Plan contemplated under

Seotion VIIL (Work to be Performed).

ii, Timely submission of the Health and Safety Plan in Paragraph 37

iii. Payment of any amount due under Section XIV (Payment
of Response Costs)

iv. Timely performance of tasks constituting an element of the
Work contemplated under the EPA-approved Work Plan.

V. Establishment and maintenance of financial assurance
in accotdance with Section XXV (Financial
Assurance).

vi.  Establishment of an escrow account to hold any disputed
Future Response Costs under Paragraph (Contesting Future
Response Cos1s),

‘B, Supadated Fepally Amounts - Deliverabivs. The following stipulated penalties
shall accrue per violation per day for each failure to timely submit 2 del iverable
conternplated under the terms of this Settlement:

Penabiy Por Violiton Per Day  Penad of Nongonylanee

$250.000 5th through 14th day
$500.00 15th through 30th day
$1,000 31st day and beyond

79.  In the event that EPA assumes performance of a portion or all of the Work
pursuant to Paragraph 90 (Work Tukeover), Respondent shall be liable for a stipulated penalty in
the amount of Five Hundred Thousand dollars ($500,000). Stipulated ponalties under this
Paragraph are in addition to the remedies available to EPA under Paragraphs 90 (Work
Tokeover) and 114 (Access to Financlal Assurance).
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80,  All penalties shall begin to accrue upon the fifth (5} day after complete
performance is due or upon the fifth (5") day after a violalion occurs and shall continue to
accrue through the final day of the correction of the noncompliance or completion of the
activity, Penalties shall continue to accrue during any dispute resolution period, and shall be
paid within fifteen (15) days after the agreement or the receipt of EPA's decigion or order.
However, stipulated penaities shall not accrue: (2) with respect to deficient submission under
Paragraph 35 (Work Plan and Iniplementation), during the period, if any, beginning on the 31st
day after EPA's receipt of such submission until the date that EPA notifies Respondent of any
deficiency; and (b) with respect to a decision by the EPA Mznagement Official at the Branch
Chief level or higher, under Paragraph 69 (Forma! Dispute Resolution), during the period, if
any, beginning on the 21st day after the Negotiation Period begins until the date that the EPA
Management Official issues a final decision regarding such dispute. Nothing in this Settiement
shalf prevent the simultaneous accrual of separate penalties for separate violations of this

Seftiement.

8l.  Following EPA's determination that Respondent has failed to comply with a
requirement of this Settlement, EPA may pive Respondent written notification of the failure
and describe the noncompliance, EPA may send Respondent a written demand for payment of
the penalties. However, penalties shall accrue &s provided in the preceding Paragraph
regardless of whether EPA has notifiod Respondent of a violation.

82,  All penalties accruing under this Section shall be due and payable to EPA within

thirty (30) days after Respondent's receipt from EPA of a demand for payment of the penalties,
unless Respondent invokes the Dispute Resolution procedures under Section XV (fspuic
Resolution) within the 30-day period. All payments to EPA under this Section shal indicate that
the payment is for stipulated penalties and shall be made in accordance with Paragraph 63

(Payments of Future Response Costs).

83.  If Respondent fails to pay stipulated penalties when due, Rospondent shall pay
Interest on the unpaid stipulated penalties as follows: (a) if Respondent hns umcly invoked

dispute resolution such that the obligation fo pay stipulated penalties has been stayed pending
the outcome of dispute resolution, Interest shall accrue from the date stipuiated penalties are due
Cosis) untif the dale of payment; and

pursuant to Paragraph 63 (Payments nf Futire Response
1l acorue from the date of

(b) if Respondent fails 1o imuly invoke dispute resolution, Interest sha n th
demand under Paragraph 81 until the date of payment. If Respondent fails to pay stipulated

penalties and Interest when due, the United States may institute proceedings fo collect the
penalties and Interest.

84,  The payment of penalties and Interest, if any, ghall not alter in any way
Respondent’s obligation to complete the performance of the Work required under this

Sattlement,

85 Nothing in this Settlement shall be construed as prohibiting, altering, or in any

way limiting the ability of EPA to seck any other remedies or smctions available by virtue of

Respondent's violation of this Settlement or of the statutes and regulations upon which itis
Sections 106{b) and 122(/) of

based, including, but not limited to, penalties pursuant to
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CERCLA, 42 U.S.C. §§ 9606(b) and 9622(]), and punitive damages pursuant to Section o
107(c)(3) of CERCLA, 42 U.8.C. § 9607(c)(3), provided however, that EPA shall not seek civil
penalties pursuant to Section 106(b) or Section 122(!) of CERCLA or punitive damages
pursuant to Section 107(¢)(3) of CERCLA for any violation for which a stipulated penalty is
provided in this Settlement, except in the case of a willful violation of this Settlement or in the
event that EPA assumes performance of a portion or all of the Work pursuant to Paragraph 90

(Work Takeover),

86.  Notwithstanding any other provision of this Section, EPA may, in its
unreviewsble discretion, waive any portion of stipulated penalties that have accrued putsuait

to this Settlement.
XVIH, COVENANTS BY EPA

87  Excepl as provided in Section XIX (Reservations of Rights by iPd), EPA
covenants not to sue or 1o take administrative action against Respondent pursuant o Sections
106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(=), for the Work and Fulure Response

Costs, These covenants shall take effect upon the Effective Date, These covenants are
conditioned upon the complete and satisfactory performance by Respondent of its obligations
under this Sellterment, These covenants extend only to Respondent and do not extend to any

other person.

XIX. RESERVATIONS OF RIGHTS BY EPA

88,  Except as specifically provided in this Settlement, nothing in this Settlement
shall limit the power and authority of EPA or the United States to take, direct, or order all
actions necessary o protect public health, welfare, oy the environment or to preven, abate, or
minimize an actual or threatened release of hazardous substances, pollutants, or contaminants,
or hazardous or solid waste on, at, or from the Sile. Further, nothing in this Settlement shall
prevent EPA from seeking legal or equitable relief to enforce the terms of this Settlement, from
taking other legal or equitable action as it deems appropriate and necessary, of from requiring
Respondent in the future 1o perform additional activities pursaant to CERCLA or any other

applicable law.

89.  The covenants set forth in Section X VIl (Covenants by EPA) do not pertain to
any matters other than those expressly identified therein, EPA reserves, and this Settlement is,
without prejudice to, all rights against Respondent with respect to all other matters, including,

but not limited to:
8 liability for failure by Respondent to meet a requirement of thissettlement,
b, liability for costs not included within the definition of Future Response Costs
c liability for performance of response action other than the Work;
d criminal Liability,
e liability for violations of federal or state law that occur during or after
Itmplementalion of the Work;

f lizbility for damages for injury to, destruction of, or loss ofniatural resources,
31




Tnsbromenl, Volume Paae
ey

CBLNONNLEE AR AT

and for the costs of any natural resource damage assessments,

g liability arising from the past, present, or future disposal, release orthreat of
release of Waste Materials outside of the Site; and

h linbility for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Site not paid as Future Response Costs tmder this
Settiement.

90, rk T ver,

o In the event EPA defermines that Respondent: (1) has ceased
implementation of any portion of the Work; (2) are seriously or repealedly deficient or late in
their performance of the Work; or (3) ere implementing the Work it a manner that may
causean endangerment to human health or the environment, EPA may issue a written notice

(“Work Takeover Notice™) lo Respondent. Any Work Takeover Notice issued by EPA (which

writing may be electronic) will specify the grounds upon which such notice was issued and
remedy the circumstances

will provide Respondent a period of three (3) days within which to
giving rise to EPA’s issuance of such notice,

b If, after expiration of the three (3) day notice period gpecified in
Paragraph 90.a, Respondent has not remedied to EPA's satisfaction the circumstances giving
rise to EPA s issuance of the relevant Work Takeover Notice, EPA may at any time
thereafer assume the performance of all or any portion(s) of the Work as EPA deans
necessary (“Work Takeover™). IIPA will notify Respondont it wrhing (which wriling may be
elevtronic) iFEPA determines that implementation of a Work ‘I'akeover is warranted under
this Paragraph 90.b. Funding of Work Takeover costs is addressed under Parapraph 114

(Access to Financial Assurance),

cedures st forth in Paragraph 69 {(Formal
£ a Work Takeover under Paragraph
f such dispute resolution procedures,

) Respondent may invoke the pro
Dispute Resolution) to dispuic 1iPA’s implementation o
90.b. However, notwithstanding Respondent's invocation o
and during the pendency of any such dispute, EPA may in its sole discretion commence and
continue a Work Takeover under Paragraph 90.b until the earlier of (1) the dute that Respondent
remedies, to EPA’s satisfaction, the circumstances giving rise to EPA’s issuance of the relevant
Work Takeover Notice, or (2) the date that a written decislon terminating such Work Takeover
is rendered in accordance with Paragraph 69 (Formal Dispute Resolution).

d Notwithstanding any other provision of this Settlemont, EPA retainsall
authority and reserves all rights to take any and all response actions authotized by law,

XX. COVENANTS BY RESPONDENT

9], Respondent covenants not to sue and agrees not to assert any claims ot causes of
action against the United States, or its contractors or emplayees, with respect to the Work,
Future Response Costs, and this Settlement, including, but not limited to:

any direct or indirect claim for reimnbursement from the EPA Hazardous
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Substance Superfund through Sections [06(b)(2), 107, 111, 112, or 113 of CERCLA, 42
U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, ar 9613, or any other provigion of law;

b any claim under Section 107 and 113 of CERCLA, Section 7002(a) of
RCRA, 42 U8.C. § 6972(a), or state law regarding the Work, Future Response Costs, and
this Settlement; or

o c any daim arising out of response actions at of in connection with the
Site, including any claim under the United States Constitution, the South Carolina Constitution,
the Tucker Act, 28 U.8.C. § 1491, the Bqual Access to Justice Act, 28 US.C. § 2412, or at

common law,

92, Excepi as provided in Paragraph 96 (Waiver of Claims by Respondenr), these
covenants not to sue shall not apply in the event the United States brings a cause of action or
issues an order pursuant to any of the reservations set forth in Section XIX {Reservations of
Rights by EPA) other than in Paragraph 89.a (fiability for fahare to meet a requirement of the

Settiement), 89.d (criminad liahility), or 89.e (violations of federalstate law during or after

implemeniation of the Work), but only to the extent that Respondent’s claims arise from the
hat the United States is seeking pursuani o

same response action, response costs, or damages t
the applicable reservation.

93.  Nothing in this Settlement shail be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 US.C. § 9611,

or 40 C.F.R. §300.700(d),
94  Respondent reserves, and this Settlement is without prejudice to, claims against
the United States, subject to the provisions of Chapter 171 of Title 28 of the United States

Code, and brought pursuant to any statute other than CERCLA or RCRA and for which the

waiver of sovereign immunity is found in a statute other than CERCLA or RCRA, for money
h caused by the negligent or

damages for injury or loss of property or personal injury or deat
wrongful act or omission of any employee of the United States, as that term is defined in 28
U.S.C. § 2671, while acting within the scope of his or her office or employment under
circumstances where the United States, if a private person, would be liable to the cluimant in
accordance with the law of the place where the act or omission oceurred. However, the
foregoing shall not include any claim based on EPA's selection of response actions, or the
oversight or approval of Respondent’s deliverables or activities.

95.  Respondent agrees not to seek judicial review of the final rule listing the Site on
the NPL based on a claim that changed site conditions that resulted from the performance of the

Work in any way sffected the basis for listing the Site.

9. Winvel ol Clants by Respondent.

a Respandent agrees not to assert any claims and to waive ali f:laims or
causes of action (including but not limited to claims or causes of action under Sections
107(a) and 113 of CERCLA) that they may have with respecl lo:

i ¢ Micromis Waiyer, For all matters relating to the Site against
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any person where the person’s liability to Respondent with
respect Lo the Site is based solely on having arranged for disposal
ar treatment, or for transport for disposal or treatment, of
hazardous substances at the Sito, or having accepted for transport
for disposal or treatment of hazardous substanees at the Site, if all
or part of'the disposal, treatment, or transport oceurred before
April 1, 2001, anel the total amount of materiat conlaning
hazardous substanees contributed by such person to the Site was
less than 110 gallons of liquid matetials or 200 pounds of solid

materials; and

b Exceprits fo Wavers.

i The waiver under this Paragraph 96 shall not apply with respect to
any defense, claim, or cause of action that Respondent may have
against any person otherwise covered by such waivers if such
person asserts a claim or cause of action relating to the Site
against suchRespondent.

il. The waiver under Paragraph 96,a.(1) (De Micromis Waiver) shall
not apply to any claim or cause of action againgt any pegson
otherwise covered by such waiver if EPA dutermines that: (i) the
materials containing hazardous substances contiibuted to the Site
by such person contributed significantly or could contribute
siymificantly, either individually or in the aggregite, 10 the cost of
the response action ot natural resource restoration at the Siie; or
(i) such person has failed to comply with any information request
or administrative subpoena issued pursuant to Section 104(e) or
122(c) of CERCLA, 42 U.S.C. § 9604(e) or 9622(e), or Section
3007 of RCRA, 42 U.8.C. § 6927, or has impeded or is impeding,
through action or inaction, the performance of a response action
or natural resource restoration with respect to the Site; or if (jif)
such person has been convicted of & criminal violation for the
conduct to which the waiver would apply and that conviction has
not been vitiated on appeal or otherwise.

XXI. OTHER CLAIMS

97.  Byissuance of this Settlement, the United States and EPA assume 1o liability for
injuries or damages to persons or property resulting from any acts or omissions of Respondent.
The United States or EPA shall not be deemed a party to any contract entered into by
Respondent or its directors, officers, employees, agents, Successors, representatives, assigns,
contractors, or consultants in canying out actions pursusant to this Settlement.

98 Excep! as expressly provided in Parapgraphs 96 (Waiver of Claims by
Respondenf) and Section XVIU (Covenants by EPA), nothing in this Settlament constitutes a
satisfaction of or release from any claim or cause of action against Respondent or any person
not a party to this Settlement, for any liability such person may have under CERCLA, other
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claims of the United States for costs,

statutes, or common law, including but nol limited to any
CLA, 42 U.S.C. §§ 9606 and 9607.

damages, and interest under Sections 106 and 107 of CER

99,  No action ot decision by EPA pursuant to this Settlement ghall give rise to any
right to judicial review, except as set forth in Section | 13{h) of CERCLA, 42 U.8 .C. §9613(h)

XXil. EFFECT OF SETTLEMENT/CONTRIBUTION

100, Except as provided in Patagraphs 96 (Waiver of Claims by Rospondent), nothing
in this Settlement shall be construed to create any rights in, or grant any cause of aclion to, any
person ol a Party 1o this Setlement. Except as pravided in Section XX (Covenams hy
Respamdent), each of the Parties expressly reserves any and all rights (including, but not limited
fo, pursuant 10 Section 113 of CERCLA, 42 U.S.C § 9613), dofenses, claims, demands, and
causes of action which each Party may have with respect to any mater, transaction, or
occurrence relating in any way to the Site against any person not a Party hereto. Nothing in this
Settlement diminishes the right of the United States, pursuant to Section ! 13(f)2) and (3) of
CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to pursue any such persons to obtain additional response
costs or response action and to enter into settlements that give rise to coniribution protection

pursuant to Section 1 13(f)(2).

101.  The Parties agree that this Settlement constitutes an administrative settlement
pursuant to which Respondent has, as of the Effective Date, resolved liability to the United
States within the moaning of Sections 113(f)(2) and 122¢h)(4) of CERCLA, 42 US.C §§
9613(f)(2) and 9622(h)(4), and is entitled, as of the Effective Date, to proteciion from
contribution actions ot ¢laims as provided by Sections {13(£)(2) and 122(h)(4) of CERCLA, or
as may beotherwise provided by law, for the “matters addressed” in this Settlement. The
“matters addressed” inthis Settlement are the Work and Future Response Costs.

102.  The Parties further apree that this Settlement constitutes an administrative
settlement pursuant to which Respondent has, as of the Effective Date, resolved liability tothe
United States within the meaning of Section 113(f)(3)(B) of CERCLA, 42
U.S.C.§ 9613()(3)(B).

103.  Respondent shall, with respect to any suit or claim brought by it for matlers
related to this Settlement, notify EPA in writing no later than sixty (60) days prior 0 the
initiation of such suit or claim. Respondent also shall, with respect to any suit of claim brought
againsi it for mattess related to this Setttement, notify EPA in wriling within ten (10) days after
service of tho complaint or claim upon it. In addition, Respondent shall notify LLPA withinten
(10) days after service or receipt of any Motion for Summary Judgment and within ten (10) days
after receipt of any order from a court setting a case for trial, for matters retated to this

Settlement.

PA, ot by

104.  In any subsequent administrative or judicial proceeding inifiated by E
or other

the United States on behalf of EPA, for injunctive relief, recovery of response costs,
relief relating to the Site, Respondent shall not assert, and may not maintain, any defense or
claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion,
claim-splitting, or other defenses based upon any contention that the claims raised in the
subgequent proceeding were or should have been brought in the instant case; provided, however,
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that nothing in this Paragraph affects the snforceability of the covenant by EPA set forth in
Section XVIII (Covenants by EPA).

XXIIl, INDEMNIFICATION

105. The United States does not assume any liability by entering into this Settlementor
by virtue of any designation of Responident as EPA’s authorized representatives under Section
104(e) of CERCLA, 42 U.S.C. § 9604(e), and 40 C.F.R. 300.400(d)(3). Respondent shall
indenwify, save, and hold harmless the United States, its offi cials, agents, employeos,
contractors, subcontractors, and representatives for or from any and all claims or causes of action
arising from, or on account of, negligent or other wrongful acts or omissions of Respondent, its
officers, dircctors, employees, agents, contractors, or subcontractors, and any persons acting on
Respondent’s behalf or under its control, in carrying out activities pursuant fo this Settlement.
Further, Respondent agrees to pay the United States all costs it incurs, including but not limited
fo attomeys’ fees and other expenses of litigation and settlement atising from, ot on account of,
claims made against the United States based on neglizent or other wrongful acts or omissions of
Respondent, its officers, directors, employees, agents, contractoss, subcontractors, and any
persons acling on its behalf or under its control, in carrying out activities pursuant to this
Settlement. The United States shall not be held out as a party to any contract entered into by or
on behalf of Respondent in cartying out activities pursuant to this Settlement. Naither
Respondent nor any such contractor shall be considered an agent of the United States.

106, The United States shall give Respondent notice of any claim for which the
United States plans to seek indemnification pursuant to this Section and shall consult with
Respondent prior to settling such claim.

107. Respondent covenants not to sue and agrees not to assert any claims or causesof
action against the United States for damages or reimbursement or for get-off of any payments
made or to be made to the United States, arising from or on account of any contract, agreement,
ar arrangement between Respondent and any person for performance of Work on or relfaiing to
the Sile, including, but not limited to, claims on account of construction delays. In addition,
Respondent shall indemnify and hold harmiess the United States with respect to any and all
claims for damages or reimbursement arising from or on account of any contract, agreement, ot
arrangement between Respondent and any person for performance of Work on or relating to the
Site, including, but not limited to, claims on account of construction delays.

XX1V. INSURANCE
108,  No later than thirty (30) days before commencing any on-site Work, Respondent
shall secure, and shall maintain until the first anniversary after issuance of Notice of Completion
of Work pursuant to Section XXVII (Notice af Completion of Work), commercial peneral
liability insurance with limits of Lability of $1 million per ocourrence, automobile liability
insutance with limits of liability of $1 million per accident, and umbrelia linbility insurance with
limits of liability of $5 million in excess of the required commercial general liability and
automobile liability limits naming EPA as an additional insured with respect to all liability
arising out of the activities performed by or on behalf of Respondent pursuant to this Settlemen
I addition, for the duration of the Setilement, Respoudent shall provide EPA with certificates of
such insurance and & copy of each insurance policy. Respondent shall resubmil such certificates
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and copies of policies each year on the anniversary of the Effective Date. In addition, for the
duration of the Settlement, Respondent shall satisfy, or shall ensure that its contractors or
subcontractors satisfy, all applicable laws and regulations regarding the provision of worker's
compensation insurance for all persons performing the Work on behalf of Respondent in
furtherance of this Settlemem 11 Respondent dewuanstiales by evidence satisfactory to EPA that
any contractor or subconiractor maintains insurance equivalent to that described above, or
insurance covering some or all of the same risks but in a Jesser amount, Respondent need provide

only that portion of the insurance described above that is not maintained by the contractor or
subcontractor. Respondents shall ensure that ali submittals to EPA under this Paragraph identify
the Burlington Industries Cheraw Superfund Site, Cheraw, South Carolina and the EPA docket

number for this action.

XXV. FINANCIAL ASSURANCE
109, In erder to ensure completion of the Work, Respondent shall secure financial

assurasice, initially in the amount of $5,600,000 (“Estimaied Cost of the Work"), for the benefit

of EPA. The financial assurance must be one or more of the mechanisms listed below, in a form
substantially identical to the relevant sample documents available from the EPA or under the
“Financial Assurance- Settlements” category on the Cleanup Enforcement Model Language and
Sample Documents Database at hip Hcfpub.epa.gov feompiance/modls/, and satisfactory 10
EPA. Respondent may use multiple mechanisms if they are limited to surety bonds
guaranteeing payment, letters of credit, trust funds, and/or insurance policies.

a A surety bond guaraniceing payment and/or performance of the Work that
is issued by a surety company among those listed as acceptable sureties on Federal bonds as set
forth in Circular 570 of the U.S. Department of the Treasury,

b An irrevocable letter of credit, payable to ot at the direction of KPA, that is
issued by an entity that has the authority to issuc letters of credit and whose letter-of-credit
operations are regulated and examined by a federal or state agency,

[ A trust fund established for the benefit of EPA that is administered by a
trustee that has the authority to act as a trustee and whose trust operations ace regulated and
examined by a faderal or stateagency,

d A palicy of insurance that provides LLPA wilh accepiable rights as a
beneficiary thereof and that is issued by an isutance carrier that lias the authority to issue
insurance policies in the applicable jurisdiction(s) and whose insurance operations are regulated
and examined by a federal or state agency;

& A demonstration by Rospondent that it meets the financial test criteria of

Parapraph 111, ot

£ A guarantee to fund or perform the Work executed in favor of EPA by a
company; (1) that is a direct or indirect parent company of Respondent or has a “substantial
business relationship” {as defined in 40 C.F.R, § 264.141 (h)) with Respondent; and (2} can
demonstrate to EPA’s satisfaction that it meets the relevant financial test criteria of Paragraph

108,
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110.  Respondent shall, within thirty (30} days after the Effective Date, obtain EPA’s
approval of the form of Respondent's financial assurance, Within thirty (30) days of such
approval, Respondent shall secure all executed and/or otherwise finalized mechanisms or other
documents consistent with the EPA-approved form of financial assurance and shall submit such
mechanisms and document to Paula Painter at U.S, EPA Region 4, 61 Forsyth Street SC,

Atlanta, Georgia, 30303,

111, Respondent seeking to provide financial assurance by means of a demonstration
or guarantee under Paragraph 1096 or 109.f, must within 30 days of the Effective Date:

a Demonstrate that the affected Respondent or guarantor has:

! Two of the following three ratios: a ratio of total liabilities
to net worth less than 2.0; a ratio of the sum of net income
plus depreciatiot), depletion, and amortization to total
liabilities greater than 0.1; and a ratio of current assets to
current liabilities greater than 1.5; and

il. Net working capital and tangible net worth each at least siX
times the sum of the Estimated Cost of the Work and the
amounts, if any, of other federal, state, or tribal
environmental obligations financially assured through the
use of a financial test or guarantee; and

iti. Tangible net worth of at {east $10 million; and

iv, Assets located in the United States amounting to at least 50
percent of total assets or at least six titmes the sumn of the
Estimated Cost of the Work and the amounts, if any, of
other faderal, state, or tribal environmental obligations
finencielly assured through the use of a financial test or

guarantee; of

b The affected Respondent or guarantor has:

i, A current rating for its senjor unsecured debt of AAA,
AA. A, or BBB as issued by Standard and Poor’s or Asa,
Aa, A or Bag as issued by Moody's, and

i, Tangible net worth at least six times the sum of the
Estimated Cost of the Work and the amounts, if any, of
other federal, state, or tribal environmental obligations
financially assured through the use of a financial test or

guarantee; and
1. Tangible net worth of at least $10 million; and
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v, Assets located in the United States amounting to at least 90
percent of total assets or at least six times the sum of the
Estimated Cost of the Work and the amounts, if any, of
other federal, state, or tribal environmentat obligafions
financially assured through the use of a financial test or

guarantee; and

c Subinit fo EPA for the affected Respondent or guarantor; (1) & copy of an
independent certified public accountant’s report of the entity’s financial statements for the latest
completed fiscal year, which must not express an adverse opinion or disclaimer of opinion; and
(2) a letter from its chief financial officer and a report from an independent certifled public
accountant substantially identical to the sample Jetter and reports available from EPA or under
the “Financial Assurance - Settlements™ subject list category on the Cleanup Enforcement Model
Language and Sample Documents Database at https #iclpudy cpieposcomplinnee /e wlchss.

112, Respondents providing financial assurance by means of a demonstration
or guarantee under Paragraph 109.¢ or 109.f must also:

a Annually resubmif the documents described in Paragraph 111.b within 90
days after the close of the affected Respondent’s or guarantor’s fiscal year;

) b Notify EPA within 30 days after the affected Respondent of guarantor
determines that it no longer satisfies the relevant financial test criteria and requirements set

forth in this Section; and

< Provide to Paula Painter EPA, within 30 days of EPA's request, reports
pf the financial condition of the affected Respondent or guarantor in addition to those specified
in Paragraph 111{b); EPA may make such a request at any titne based on a belief that the
affected Respondent or guaranior may no longer meet the financial test requirements of this

Section. :

113.  Respondent shall diligently monitor the adequacy of the financial assurance. If
Respondent becomes aware of any information indicating that the financial assurance provided
under this Section is inadequate or otherwise no longer satisfles the requirements of this Section,
Respondent shall notify EPA of such information within seven (7) days. If EPA deternines that
the financial assurance provided under this Section is inadequate or otherwise no longer salisfies
the requirements of this Section, EPA will notify Respondent of such determination. Respondent
shall, within thirty (30} days after notifying EPA or receiving notice from EPA under this
Paragraph, secure and submit to EPA for approval a proposal for a revised or altemative
financial assurance mechanism that satisfies the requirements of this Scction. EPA may exiend
this deadline for such time ns is reasonably necessary for Respondent, in the exercise of due
diligence, to secure and submit to EPA a proposal for a revised or altemative financial assurance
mechanism, hot fo exceed sixty (60) days. Respondent shall follow the procodures of Paragraph
L 15 (Modification of Amouni, Form, or Terms of Financial Assurance) in seeking approval of,
and submitting documentation for, the revised or alternative financial assurance mechanism,
Respondent’s inability to secure and submit to EPA financial assurance in accordance with this
Section shall in no way excuse performance of any other requirements of this Settlement.
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M4, Aceessio Fagnesal Assugmnce,

a If 15PA issues a notice of implementation of a Work Tukeover under
Paragraph 90.b, then, in nceordance with any applicable financial assurance mechunism, BPA is
entitled to: (1) the performance of the Work; and/or (2) require that any funds guaranteed be
paid in accordance with Paragraph 114.d.

b. 1f EPA is notified by the issuer of a financial assurance mechanism that it
intends to cancel such mechanism, and the affected Respondent fails to provide an allernative
financial assurance mechanism in accordance with this Section at least 30 days prior to the
cancellation date, the funds puaranteed under such mechanism must be paid prior to
cancellation in accordance with Paragraph 114.d,

C If, upon issuance of a notice of implementation of u Work Takeover under
Paragraph 90.b either: (1) EPA is unable for any reason to promptly sccure the resources
guaranteed under any applicable financial assurance mechanism, whether in cash or in kind, to
continue and complete the Work; or (2) the financial assurance is a demonstration or guaraniee
under Paragraph 109.e or 109.f, then EPA is entitled to demand an amount, as determined by
EPA, sufficient to cover the cost of the remaining Work to be performed. Respondent shall,
within thirty (30) days of such demand, pay the amount demanded as directed by EPA.

d Any amounts required to be paid under this Paragraph 114 shall be, as
directed by EPA: (i) paid to EPA i order to facilitate the completion of the Work by EPA or by
anotlier person; or (ii) deposited into an interest-beariny account. established at a duly chartered
bank or trust company that is insured by the FDIC, in order to facilitate the completion of the
Work by another person, If payment is made to EPA, EPA may deposit the payment inw the
EPA Hazardous Substance Superfund or into the Burlington Industrics Cheraw Site Special
Account within the EPA Hazardous Substance Superfund to be refuined and used to conduct or
finance response actions at or in connection with the Site, or to be transferrod by EPA to theEPA

Hazardous Substance Superfund.

a All EPA Work Takeover costs not paid under this Paragraph 114 must be
reimbursed as Future Response Costs under Section XIV (Payments of Response Costs).

115, - Modilication ef Amnourd, Foo, o Terms of Prgnicial Assuranee. Respondent
may submit, on any anniversary of the Effective Daie, ninety (90) days aller lie Removal Work
Plan is approved by EPA, or at any other time agread to by the Parties, a request to reduce the

amount, or changa the form or terms, of the financial assurance mechanism. Any such request

must be submitted t FPA in accordance with Paragraph 110, and must include an estimate of
as for the cost caleulation, and a

the cost of the remaining Work, an explanation of the bas .
description of the proposed amendment to the terms of the financial assurance. EPA will‘notlfy
Respondent of its decision to approve or disapprove a requested reduction pursuant o this
Paragraph. Respondent may reduce the amount of the fingncial assurance mechanism only in
accordance with: (2) EPA’s approval; or (b) if there is a dispute, the agreement or written
decision resolving such dispute undor Section XV {Lispute Resoluion). Respondent may change
the terms of the financial assurance meehanism only in accardance with EPA's approval. Any
decision mude by EPA on a request submitied under this Paragraph (o change the terms ofa
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financial assurance mechanism shall not be subjoect to challonge by Respondont pursuant to the

dispute resolution provisions of this Settlement or in any olher forum. Within thirly 30 duys afier
seceipt of EPA's approval of, or the agreement or decision resolving a dispute relating to. the
requested modifications pursuant fo this Paragraph, Respondent shall submit to BPA
documentation of the reduced, revised, or altemative financial assurance mechanisn In

accordance with Paragraph 110,

116, Release, Cancellabon, or Iiscontingagion of 14 nanin Assuance, Respondent
may release, cancel, or discontinue any financial assurance pravided under this Section only: (a)
if EPA issues a Notice of Completion of Work under Section XXVII (Notice of Completion of
Work); (b) in accordance with EPA’s approval of such release, cancellation, or discontinuation;
or {c) if there is a dispute regarding the release, cancellation, or discontinuance of any financial
assurancs, in accordance with the agreement or final decision resolving such dispute under

Section XV (Dispute Resolution).

XXVl., MODIFICATION

117, 'The OSC may modify any plan or schedule in writing or by ora! direction, Any
oral modification will be memorialized m writing by EPA promptly. but shall have asits
effective date the date of the OSC's oral direction. Any other requirements of this Settlement
may be modified in writing by mutual agresment of the parties.

118.  If Respondent secks permission to deviate from any approved Work, work pian or
schedule, Respondent’s Project Coordinator shall submit a writien request to EPA for approval
outlining the proposed modificution and its basis. Respondent may not proceed with the
requested deviation until receiving oral or written approval from the OSC pursuant to Paragraph

117.

119, Na informal advice, guidance, suggestion, or comment by thz_a 080 or other EPA
representatives regarding any deliverable submitted by Respondent shall relieve I(csmnldumoi’
its abligation to obtain any formal approval requived by this Settlement, or to comply with all
requirements of this Settlement, unless it is formally modified.

XXVI. NOTICE OF COMPLETION OF WORK

120.  When EPA determines, after EPA's review of the Final Report, that all Work has
been fully performed in accordance with this Settlement, with the exception of any contimuing
obligations required by this Settlement, including Post-Removal Site Controls, land, water, or
other resource use Testrictions, payment of Future Response Costs or record retention, LPA wili
provide written notice to Respondent, If EPA determines that such Work has not been '
completed in accordance with this Settlement, EPA will notify Respondent, provide hs? of the
deficiencies, and require that Respondent modify the Removal Work Plan if approprisie in
order to correct such deficiencies, Respondent shall implement the modified and approved
Removal Work Plan and shall submit a modified Final Report in nocordance with the EPA
notice. Failure by Respondent to implement the approved modified Removal Work Plan shall

be a violation of this Settiement,

41
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XXVHL  INTEGRATION/APPENDICES

121, This Settlement and its appendices constitutes the final, complets, and exclusive
agreement and understanding among the Parties with respect to the seltlement embodied in this
Settlement. The parties acknowledge that there are no representations, agreements, or
understandings relating to the settlement other than those expressly contained in this
Settlement.

The following appendices are sttached to and incorporated into this Settlement
a “Appendix A" is the map of the Residential Properties.

b “Appendix B” is the map of the Site.

[ “Appendix C" is a chart of the excavation width(s) for identified
residences abutting the Westem Ditch,

XXIX. EFFECTIVE DATE

122, This Settlement shall be effective five (5) days after the Settlement is signedby
the Regional Administrator or his/her delepate.

THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK
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Signature Page for Scttlement Rogarding The erh‘n ton Industries Cheraw Superfund Site

ITiS SO AGREED AND ORDERED,

/0/ /20 \
i le{ J@— Hanes Websfer, 7h D . Chief
EinergencyResponse, Removal, and Prevention Branch
Superfund Niasion, Region 4
.S EPA y
\\
\
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Signature Page for Settlement Regarding The Burlington Indusiries Cheraw Superfund Site

FOR: HIGHLAND INDUSTRIES, INC,

9/ 9/ 17

Date

i / //)1 L

(¢ nrmmu
Name j)fmt! 6’% o

Tithe I v’w}l; } FC,DJ’

Compeny “'jgwﬂw‘?’ el v-Te s, Jires

Address /20 B’M’u, 1 D L
_/;»i'_,_r!f,’-rw.}fi e 27:8)
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Soptomber 26, 2017 Appendiy €

Lxcavatlon Extent In Kesidoritlal Progeriies Bailingron dustrics Clerdw Sie

Silt Fenza A.ssnssment.’Ekcwﬂiun 2% 1ft AR
up to §lit Fence

Sil{Fence  AssessmentfExcavation SR  3ft &R
up to Silt Fence,

i Topost Assessment/fxcavation 20t 2R 2ft
to within 2 feet from

Cut Bank, St Fonce set

10 feet forward from

Excavation edge,

- T-pest hssessment/Frcavation 2R 2{ MR
to within 2 feet frarm
Cut Bank SilL Fenve set
0-10 feel farward from
Excavation edge.

EPA Regfon 4 ERRPY
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Sapramber 26, 2007

Chain-
_ link
Fence

Slit Fence  Assessment/Excavatlon 3R 1ft 5A

Chain-
tink
Fence

Chaln-
tink
Fance

appendit C

Ex¢avatlon Extent In Residenttal Proporties Burlingtan Industrigs Charpw Site

txsessment/Excavation 4t Aft Sh
up to chaindink fence

In rear. SHit fence set

up 1o chain-link fence.

up to Siit Mence,

Assesument/Excavalion 4K 3R SH
up to chaln-iind fence

In rear, St Fence sel 1

fook back.

Initla$ o268 At
Assestment Excayatian

up te chabn hink fence

Ir rear, 31t Fence set 4

fout back with 1

deviation sraund tree,

Sreond
Assessment/Excavation
hetween chaln iink
fence and ditch.

EPA Reglon d FRRAB

Page 2014




Vnluae Poae
13 LS B

September 26, 2017 Appendix C X
Excavatipn Bxtent I Resldential Propartias Burliagton industrias Charaw Site

Sl Fence  Assessment/Excavation 3ft 2R 5hH
up to Silt Fence,

" Chala Assesstent/Bxcavation 21t 11 4Tt
link up to chaln link fance
Fence In rear, Sl Fence set

up to chain-link fence.

. Chaln: Assessment/Excavation 2R 1R 48
i link wp to chaln Hink fence
Fance In rear, Silt Fence set
up to chaln-fink fence,

Silt Fence  Assessment/Excavstion 4ft SR 3R
up to Siit Fence,

EPA Reglon 4 ERHP8
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Supternber 26, 2017 AppendixC
Excavation Extent In Retidential Propertiss Bullngran (ndustites Chee aw Site

;. SlitFence Assessment/Excevation 3ft 2ft 4R
| up to Slit Fence,

Sl Fence  Assessment/Excavation 3ft 2/ SR
up to St Fence,

E
|
|
)
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